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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2509-61 


Wes Cuapter, Fuicut Encrnzers’ Invernationat, ABL- 
CIO, 4013 Don Tomaso Drive, Los Angeles, Califor- 
nia, Plaintiff 

v. 

Nationay Mepuation Boarp, Leverett Edwards, Individually 
and as Chairman of the National Mediation Board; 
Francis A. O’Neill, Jr., Individually and as Member 
of the National Mediation Board; Robert O. Boyd, In- 
dividually and as Member of the National Mediation 
Board, 1230 Sixteenth St., N.W., Washington 6, D. C., 
Defendants 


COMPLAINT FOR INJUNCTION AND 
DECLARATORY JUDGMENT 


1. This is an action of a civil nature to compel compliance 
by the National Mediation Board (hereinafter ‘‘the 
Board’’) with the Act creating and defining its authority 
in labor disputes, the Railway Labor Act, 45 U.S.C.A. § 151 
et seq. (hereinafter ‘‘the Act’’). In particular, this is an 
action to vacate the orders, rulings, and direction of elec- 
tion, entered on June 21, 1961, July 20, 1961, and July 21, 
1961 by the Board, denying members of Plaintiff the oppor- 
tunity to vote in said election, determining that the Second 
Officers’ Association is qualified under the Act to participate 
in an election among the class or craft of flight engineers 
employed by Western Air Lines (hereinafter ‘‘Western’’), 
and permitting employees of Western to vote who were 
hired in violation of the Act. The Plaintiff also seeks 
injunctive relief against the Board restraining and enjoin- 
ing it from denying Plaintiff due process of law and from 
acting in an unlawful, arbitrary and capricious manner, 
and for a declaratory judgment and for other relief. 

2. The jurisdiction of this court is founded upon 28 
U.S.C.A. § 1337, vesting jurisdiction in this court of an 
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action or proceeding arising under an act of Congress regu- 
lating commerce, upon 28 U.S.C.A. § 1831, upon the Railway 
Labor Act, 45 U.S.C.A. § 151 et seg., upon the Administra- 
tive Procedures Act, 5 U.S.C.A. § 1001 e¢ seq., and upon the 
Declaratory Judgments Act, 28 U.S.C.A. § 2201 et seq. The 
matter in controversy exceeds the sum of Ten Thousand 
Dollars ($10,000) exclusive of interest and costs. 

3. Plaintiff, WES Chapter, Flight Engineers’ Inter- 
national Association—AFL-CIO (hereinafter sometimes 
referred to as ‘‘the Association’) is an unincorporated 
voluntary labor organization, designated and authorized 
under the Act as the collective bargaining representative 
of all employees of Western in the class or craft of flight 
engineers. 

4. Defendant Board is an agency of the United States 
Government, created and governed solely by the Act. Its 
members are the individual Defendants Leverett Edwards 
who is Chairman, Francis J. O’Neill, Jr. and Robert O. 
Boyd. Said individual Defendants collectively constitute 
“the Board.’? The offices of each and all these Defendants 


are located, and they are each and all to be found, within the 
District of Columbia. 


5. Western Air Lines, Inc. (hereinafter ‘‘Western’’) is 
a corporation organized and existing under and by virtue 
of the laws of the State of Delaware, having its principal 
place of business at 6060 Avion Drive, Los Angeles, Cali- 
fornia. Western is an air carrier engaging in the transpor- 
tation by air of passengers, property, and mail in and be- 
tween twelve (12) western states and Canada and Mexico, 
pursuant to Certificates of Public Convenience and Ne- 
cessity issued by the United States Civil Aeronautics Board. 

6. Plaintiff was certificated by the Board in Case No. 
R-3209 on October 22, 1957 as the representative of the class 
or craft of ‘flight engineers”? employed by Western. Plain- 
tiff has at all times since then been recognized by Western 
as the representative of its flight engineers and has from 
time to time entered into collective bargaining agreements 
with Plaintiff covering said flight engineers. On April 11, 
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1958 Plaintiff and Western entered into a collective bar- 
gaining agreement establishing rates of pay, rules and 
working conditions of flight engineers employed by West- 
ern. On April 11, 198, Plaintiff and Western also entered 
into an agreement establishing a Western Air Lines Flight 
Engineers’ System Board of Adjustment (hereinafter 
“System Board’’), pursuant to and in compliance with 
specifically Section 204 of the Act, 45 U.S.C.A. § 184. By 
their terms both of these agreements were to continue in 
full force and effect until January 1, 1961, and to be subject 
to change as provided for in Section 6 of the Act, 45 
U.S.C.A. § 156. 

7. The collective bargaining agreement is now and at all 
times since January 1, 1961 has been in full force and 
effect as a result of a notice of change given by Plaintiff on 
November 28, 1960 pursuant to Section 6 of the Act. 
Neither Plaintiff nor Western has reopened the System 
Board agreement and it remains in full force and effect. 

8. The collective bargaining agreement contains pro- 
visions for the making and handling of grievances, and the 
agreement establishing the System Board declares, as pro- 
vided in the Act, that the System Board shall have jurisdic- 
tion over disputes growing out of grievances or out of inter- 
pretation or application of any of the terms of the collective 
bargaining agreement. 

9. On February 17, 1961, flight engineers employed by 
many of the certificated air carriers, including Western, 
walked off their jobs. As a result of the mediatory efforts 
of the Secretary of Labor and the Executive offices of the 
President of the United States, the flight engineers entered 
into a back-to-work agreement and the walkout terminated 
on February 23, 1961. The back-to-work agreement was 
entered into between the flight engineers and all of the 
affected carriers other than Western who refused to be a 
party to the back-to-work agreement. The back-to-work 
agreement provided that in return for a promise by the 
flight engineers to return to work, each carrier would ter- 
minate all company disciplinary action and all legal actions 
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against the flight engineers. At the same time, the President 
of the United States by Executive Order No. 10921 estab- 
lished a commission to study the issues out of which the 
walk-out occurred. Presidential Executive Order No. 10922 
amended No. 10921 to include Western within the jurisdic- 
tion of the commission. 

10. Between February 19 and February 23, 1961, Western 
fired each and all of its flight engineers represented by 
Plaintiff. On or about February 23, 1961 Western refused 
the unconditional offer of the flight engineers to resume 
their duties as flight engineers which offers were made 
pursuant to the back-to-work agreement and Presidential 
Executive Order No. 10922. Prior to and subsequent to 
said offers to return to work, Western had employed indi- 
viduals classified as ‘‘second officers’? in the place and 
stead of said discharged flight engineers. 

11. Plaintiff is informed and believes and therefore states 
as a fact, that said ‘‘second officers” are performing the 
same duties as were performed by the flight engineers, but 
that the wages, hours and conditions of employment of said 
“second officers’? have not been in accordance with West- 
ern’s collective bargaining agreement with Plaintiff. On 
April 7, 1961, Western submitted to the System Board 
(described in paragraphs 6, 7 and 8 supra) the question 
whether said “‘second officers’’ are employed in compliance 
with said collective bargaining agreement. 

12. On or about April 5, 1961, the Second Officers’ Asso- 
ciation (hereinafter “‘SOA’’), an unincorporated associa- 
tion consisting of said replacement ‘‘second officers,”’ made 
application to the Board for an election under Section 2, 
Ninth of the Act, alleged a dispute existed among the flight 
engineers employed by Western and sought to represent 
said employees for collective bargaining purposes. On 
April 12, 1961, the Board notified Plaintiff that SOA had 
applied to be certificated as the representatives of flight 
engineers employed by Western. A copy of said notification 
is attached hereto as Exhibit 1. 

13. On April 17, 1961, Plaintiff replied to said applica- 
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tion of SOA and alleged inter alia upon information and 
belief that SOA was an organization illegally assisted by 
Western in violation of Section 2, Third and Section 2, 
Fourth of the Railway Labor Act, and requested a public 
hearing on this question. The Board, after docketing the 
application of SOA as Case No. R-3483 on April 21, 1961, 
notified Plaintiff that a ‘‘public hearing’’ would be held. 
This NOTICE OF HEARING is attached hereto as Ex- 
hibit 2. 

14. On May 17, 1961, in a letter to the Board, Plaintiff 
requested the Board, pursuant to the terms of the last 
sentence of Section 2, Ninth of the Act, to see to it that 
there was present at said public hearing Mr. T. S. Shrader, 
Director of Labor Relations, Western Air Lines, and 
Messrs. Bruggemeyer, Avery and Beckstead, President, 
Vice President and Secretary of SOA, respectively. Plain- 
tiff also requested that certain described documents, which 
would show the unlawful conspiracy between Western and 
SOA, be made available to Plaintiff at said public hearing. 
In the alternative, Plaintiff requested that the Board issue 
subpoenas, in accordance with Section 6(c) of the Admin- 
istrative Procedure Act, 5 U.S.C.A. §1005(c), requiring 
the presence of the above-named persons and the produc- 
tion of the described documents so that the Board would 
have before it all facts essential to a determination on the 
merits of Plaintiff’s allegations. This letter to the Board 
is attached hereto as Exhibit 3. 

15. The Board, in a letter dated May 22, 1961, in com- 
plete abdication of its responsibility of Section 2, Ninth of 
the Railway Labor Act, notified Plaintiff that Plaintiff 
would have the burden of presenting evidence in support 
of its allegation of illegal assistance, and the Board refused 
the requests of Plaintiff described in paragraph 14, supra, 
which if complied with would have permitted Plaintiff to 
establish the unlawful assistance by Western. The letter 
of the Board is attached hereto as Exhibit 4. Thereupon 
Plaintiff requested Messrs. Shrader and Bruggemeyer to 
personally appear at the hearing and produce the requested 
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witnesses and documents. These requests were also refused. 
As a result of the refusal by the Board to honor the requests 
of Plaintiff, and as a result of the refusals by Messrs. 
Shrader and Bruggemeyer, the burden imposed upon Plain- 
tiff by the Board was improper and arbitrary. 

16. The only witnesses made available to Plaintiff at the 
‘hearing’? which was held on May 26, 1961 in Los Angeles, 
Calif., were Messrs. Beckstead and Dent, Secretary and 
Treasurer of SOA respectively. When questioned by Plain- 
tiff at the ‘‘hearing,’’ Messrs. Beckstead and Dent did not 
deny the existence of facts, documents, meetings and dis- 
cussions which would have, if their existence had been made 
known to the Board, established Western’s unlawful as- 
sistance. On the contrary, both Messrs. Beckstead and Dent 
claimed that they were without sufficient knowledge and 
information upon which to answer the questions. Messrs. 
Shrader, Bruggemeyer, and Avery, who, as related in para- 
graphs 14 and 15, supra, were requested to appear, and who 
were the only persons with personal knowledge and infor- 
mation of the unlawful assistance, were not present at the 
‘thearing.”? As a matter of law, therefore, Plaintiff was 
denied an opportunity to present evidence of the illegal 
assistance and consequently was denied a hearing by the 
Board despite the fact that the Board had ordered one to 
be afforded Plaintiff. As a matter of law, these denials 
constitute a deprivation of due process to Plaintiff. 

17. The Board, on June 21, 1961, issued its FINDINGS 
UPON INVESTIGATION in Case No. R-3483 in which it 
found, without referring to the fact that Plaintiff had been 
denied access to documents and witnesses, that the allega- 
tions of Plaintiff of illegal assistance by Western were not 
substantiated. This FINDINGS is attached hereto as Ex- 
hibit 5. 

18. On June 22, 1961, the Board, in reply to a request by 
Plaintiff for an extension of time in which to present Plain- 
tiff’s position with respect to the eligibility lists to be used 
in the conduct of the representation, denied the request of 
Plaintiff and stated that any question on eligibility should 
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be presented to the mediator assigned by the Board to in- 
vestigate the application of SOA. 

19. On July 5, 1961, Plaintiff was notified by the mediator 
that he was without authority to act on Plaintiff’s conten- 
tions with respect to the eligibility list, that only flight engi- 
neers presently employed by Western were eligible and 
would be permitted to vote in the representation election 
requested by SOA, that members of Plaintiff who had been 
discharged, as related in paragraph 10 supra, were not 
eligible to vote and would not be permitted to do so. There- 
upon the Board, in response to a telegram from Plaintiff, 
notified Plaintiff that only the Board, and not the mediator, 
could dispose of Plaintiff’s contentions with respect to the 
eligibility list. 

20. Plaintiff, in a letter dated July 8, 1961, formally re- 
quested the Board to declare said discharged flight engi- 
neers as eligible to vote in any election to be held among 
the flight engineers on Western upon the application filed 
by SOA. Plaintiff notified the Board that the refusal by 
the mediator to declare said discharged members of Plain- 


tiff eligible to vote was in direct conflict with, and in contra- 
vention of, the express provisions of Rule 6 of the Board’s 
Rules and Regulations, 29 C.F.R. § 1206.6. Rule 6 specifi- 
cally provides in pertinent part: 


“Eligibility of dismissed employees to vote. Dismissed em- 
ployees whose requests for reinstatement account of wrongful 
dismissal are pending before proper authorities, which includes 
the National Railroad Adjustment Board or other appropriate 
adjustment board, are eligible to participate in elections among 
the craft or class of employees in which they are employed 
at time of dismissal.’? (Emphasis added) 
Plaintiff informed the Board that the issue of the reinstate- 
ment of the discharged Western flight engineers was pend- 
ing before at least three ‘‘proper authorities,”’ namely: 
(1) a System Board of Adjustment, in accordance with 
terms of the collective bargaining agreement described in 
paragraph 8, supra; (2) a United States District Court, 
Southern District of California, in Civil Action No. 510-61- 
PH; (3) and the President’s ‘‘Commission on the Airlines 


13 


Controversy’’ established under Executive Orders 10921 
and 10922, as related in paragraph 9, supra. This letter, 
with attachments, is attached hereto as Exhibit 6. 

21. On July 20, 1961, Plaintiff received a telegram from 
the Board in reply to Plaintiff’s letter described in para- 
graph 19, supra. The Board informed Plaintiff in said 
telegram that it had determined Plaintiff’s objections set 
forth in said letter to be ‘‘without merit under the Board’s 
rules and that no sufficient cause has been presented under 
such rules for additional delay of the election’’ in Case No. 
R-3483. Said telegram further informed Plaintiff that the 
election would be conducted by sending mail ballots to only 
those flight engineers ‘‘currently employed by Western.’’ 
This telegram is attached hereto as Exhibit 7. 

22. On July 21, 1961 the Board, by Mediator Wyatt, is- 
sued a formal NOTICE OF ELECTION to be held under 
the Railway Labor Act involving flight engineers. The 
NOTICE OF ELECTION provided that only employees 
appearing on the payrolls of Western on July 15, 1961 
would be eligible to vote in this election. The ballots are 
returnable to the mediator in Alexandria, Virginia, on 
August 7, 1961. 

23. The aforesaid orders of the Board determining that 
the flight engineers who were discharged by Western, but 
whose reinstatements are now pending before several 
proper authorities, are in direct violation of the Rules and 
Regulations of the Board and in direct violation of the 
Railway Labor Act which guarantees to these individual 
members the right to be represented by a representative of 
their own choosing. The aforesaid orders of the Board 
determining that SOA may properly appear on the ballot 
and represent flight engineers employed by Western denied 
Plaintiff due process of law in violation of the Fifth Amend- 
ment of the Constitution of the United States insofar as 
said orders were based upon the purported ‘‘hearing’’ on 
the issues raised by Plaintiff of Western’s illegal assistance 
to SOA. 

24. Plaintiff, and each individual flight engineer repre- 
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sented by said Plaintiff, will suffer irreparable injury un- 
less this Court enjoins the National Mediation Board from 
conducting the aforesaid election, counting ballots, and cer- 
tifying any representative of flight engineers employed by 
Western other than the Plaintiff. There is no remedy avail- 
able other than the relief sought herein. Unless such relief 
be granted by this Court, the rights of Plaintiff to repre- 
sent the Western flight engineers, the rights of its member- 
ship to be represented by Plaintiff, and rights of property 
and status of great value enforceable under the Railway 
Labor Act and Constitution will be irreparably damaged 
and destroyed in violation of the Act and the Constitution. 
Money damages can never compensate for the loss of these 
rights and status. 

Wuenerore, Plaintiff respectfully requests the Court to 
enter an order: 

1. Enjoining and restraining, pending the final disposi- 
tion of this cause, and permanently, Defendants National 
Mediation Board, its Chairman and members, and its 
agents, from conducting any election, counting ballots, or 
certifying a representative among the class or craft of 
flight engineers on Western; 

2. Impounding the ballots, if said election has already 
been started, before they are opened and counted; 

3. Staying or suspending, if said ballots have already 
been counted, any certification until the final and effective 
judicial determination of whether the discharged flight 
engineers are eligible to participate in said election, and 
whether SOA may properly participate in such election and 
represent the class or craft of flight engineers employed 
by Western; 

4. Setting aside and vacating the orders of the National 
Mediation Board entered in Case No. R-3483 on June 21, 
1961, July 20, 1961, and July 21, 1961, and declaring that 
the Railway Labor Act does not confer jurisdiction or 
authority upon the Board to certify the SOA as the repre- 
sentatives of the craft or class of flight engineers employed 
by Western; 
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5. Providing such other and further relief, orders and 
decrees as shall in the premises seem meet and just and 
equitable to this Court. 


ZIMRING, GOMFINE AND STERNSTEIN 


1001 Connecticut Avenue 
Washington, D. C. 


Attorneys for Plaintiff 


August , 1961 
AFFIDAVIT 


Stave or CaLIFORNIA 
County of Los Angeles ss: 


Agne L. Anperson, being first duly sworn according to 
law, deposes and says that he is the President of WES 
Chapter, Flight Engineers’ International Association, 
AFL-CIO, Plaintiff herein; that he has read the foregoing 
Complaint and knows the contents thereof; and that the 
allegations of fact therein are true to his knowledge, except 
as to those stated on information and belief, and that as to 
those, he believes them to be true. 


/s/ Anne L. ANDERSON 
Arne L. Anderson 


Sugscriwep anv Sworn to before me this 1st day of Au- 
gust, 1961. 
/s/ Lov H. Green 
Lou H. Green 
Notary Public in and for said county and state. My com- 
mission expires June 24, 1965. 
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EXHIBIT 1 
NATIONAL MEDIATION BOARD 

Washington 

Mr. T. S. Shrader April 11, 1961 

Director of Labor Relations 

Western Air Lines, Inc. 

P. O. Box 90,005, Airport Station 

Los Angeles 45, California 

Mr. Arne Anderson 

President, WES Chapter—FEIA 

4013 Don Tomaso Drive 

Los Angeles, California 

Gentlemen: 

We have an application from the Second Officers Asso- 
ciation to investigate a representative dispute under the 
provisions of Section 2, Ninth, of the Railway Labor Act 
among the following employees of the Western Air Lines, 
Ine.: 

Flight Engineers. 

Mr. Shrader is requested to furnish the total number of 
employees covered by this application and he is also in- 
vited to submit any other statement he may care to make. 

Our records indicate that the employees are presently 
represented by the Flight Engineers’ International Asso- 
ciation, AFL-CIO, and Mr. Anderson is invited to submit 
any statement he may care to make with respect to this 
application. 

Very truly yours, /s/ E. C. THompson, 
E. C. Thompson, 
Executwe Secretary. 
ec: Mr. Roger Bruggemeyer, President 
The Second Officers Association 
3940 West Century Boulevard 
Los Angeles 45, California 
Mr. Ronald A. Brown, President 
Flight Engineers’ International Association 
100 Indiana Avenue, N.W. 
Washington 1, D. C. 
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EXHIBIT 2 
NATIONAL MEDIATION BOARD 
Washington 
In the Matter of the Application of 
Tue Seconp OFFICERS ASSOCIATION 


alleging representation dispute pursuant to Section 2, 
Ninth, of the Railway Labor Act, involving employees of 
Wesregn Ar Lrvzs, Inc. 


Case No. B-3483 


Norice or Hearrne 
May 17, 1961 


On May 3, 1961, pursuant to Section 2, Ninth, of the 
Railway Labor Act, the Second Officers Association filed an 
application alleging the existence of a representation dis- 


pute involving employees of the Western Air Lines, Inc. 
performing duties of Flight Engineers. At the time the 
application was filed these employees were represented by 
the Flight Engineers’ International Association, AFL-CIO. 


In the preliminary investigation herein, issues have been 
raised which the Board finds require a recorded hearing 
at which the parties will be afforded full opportunity to 
present oral and written testimony. Sufficient reason ap- 
pearing therefor, 


Nortce is hereby given that a Public Hearing before the 
National Mediation Board will be held on the issues raised 
in this proceeding on Friday, May 26, 1961, in Room 810, 
U.S. Post Office and Court House, 312 North Spring Street, 
Los Angeles, California. 


The carrier is invited to be present for the purpose of 
presenting such factual information as the Board may 
require. 
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By direction of the Nationa, Mepration Boasp, this 17th 
day of May, 1961. 


E. C. THomeson 
Executive Secretary 


Originals to: Mr. Terrell S. Shrader 


Copies to: 


Director of Labor Relations 
Western Air Lines, Inc. 

P. O. Box 90,005—Airport Station 
Los Angeles 45, California 


Mr. Arne Anderson 

President, WES Chapter 

Flight Engineers’ International Association, 
AFL-CIO 

4013 Don Tomaso Drive 

Los Angeles, Californa 


Mr. Roger Bruggemeyer 
President 

The Second Officers Association 
5901 Jamieson Street 

Encino, California 


Mr. Ronald A. Brown 

President 

Flight Engineers’ International Association, 
AFL-CIO 

100 Indiana Avenue, N.W. 

Washington 1, D. C. 


Mr. Herman Sternstein 

Attorney for WES Chapter—FEIA 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 


Ward and Paul, Reporters 
1760 Pennsylvania Avenue, N.W. 
Washington 6, D. C. 
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EXHIBIT 3 

Washington, D. C. 
May 17, 1961 

Mr. E. C. Thompson 

Executive Secretary 

National Mediation Board 

Washington, D. C. 

Re: Case Number R-3483 

Dear Mr. Thompson: 

We have your letter of May 15, 1961 advising that the 
Board will hold a public hearing in Los Angeles on May 
26, 1961 on our allegation that the so called ‘‘Second Officers 
Association’? has been illegally assisted by Western Air 
Lines in violation of the Railway Labor Act. 

Please be advised that the undersigned will represent 
WES Chapter, Flight Engineers International Association 
at this hearing. 

In order to develop the facts pertinent to the subject 
matter of this hearing, it is necessary that certain persons 
be available at the hearing and that certain documents and 
records be available for inspection. We, therefore, respect- 
fully request that the Board see to it that the following per- 
sons are present at the hearing and available for exami- 
nation: Mr. T. S. Shrader of ‘Western Air Lines, Inc.; and 
Messrs. Bruggemeyer, Avery and Beckstead of the ‘‘Sec- 
ond Officers Association”’. We also request that the Board 
see to it that there is available at the hearing: (1) Copies 
of all correspondence between Western Air Lines and the 
“Second Officers Association’, (2) Copies of all memo- 
randa in the files of the Company or the ‘‘Second Officers 
Association’? recording what transpired at any meetings 
held between representatives of Western and the “¢Second 
Officers Association”’, (3) All financial records of the “¢Sec- 
ond Officers Association’? reflecting its income and expendi- 
tures since it was established, and (4) All minutes of any 
meetings of the membership of the ‘‘Second Officers Asso- 
ciation’? or any of its committees. 
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We assume that the foregoing information can be re- 
quested by the Board in accordance with the provisions set 
forth in the last sentence of Section 2 Ninth of the Railway 
Labor Act. I would appreciate it if you would advise us 
immediately if there is to be any problem in having the 
foregoing witnesses and information available so that we 
can thereupon promptly request of the Board that it issue 
subpoenas in accordance with the Administrative Procedure 
Act 5 U.S.C.A. 1005 (c). 


Very truly yours, 


Zrrezinc, GROMFINE AND STEBNSTEIN 
By: I. J. Gsomrrve 
IJG/eo 


ec: Mr. T. S. Shrader 
Director of Labor Relations 
Western Air Lines, Inc. 
Post Office Box 90,005 
Airport Station 


Los Angeles 45, California 


ec: Mr. Roger Bruggemeyer 
President 
The Second Officers Association 
3940 Western Century Boulevard 
Los Angeles 45, California 


: Mr. BR. A. Brown 
President 
Flight Engineers International Association 
100 Indiana Avenue, N.W. 
Washington, D. C. 


: Mr. Arne Anderson 
President, WES Chapter 
Flight Engineers International Association 
4013 Don Tomaso Drive 
Los Angeles, California 
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EXHIBIT 4 


NATIONAL MEDIATION BOARD 
Washington, D. C. 
May 22, 1961 


Case No. R-3438 


Mr. I. J. Gromfine, Attorney 
Zimring, Gromfine & Sternstein 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 


Dear Mr. Gromfine: 


We are in receipt of your letter of May 17, 1961 in re 
Case Number R-3483. 

Hearings held by the National Mediation Board in con- 
nection with representation matters are conducted solely 
to provide the Board with information to assist it in arriv- 
ing at its conclusions on the points at issue. These hear- 
ings are informal in nature and are not required by Section 
2, Ninth of the Act. The Board has not considered that 
such hearings are held in accordance with the Adminis- 
trative Procedure Act 5 U.S.C.A. 1005(c). 

The National Mediation Board has no power to issue 
subpoena. The Board has no power to compel attendance 
of witnesses or submission of evidence such as described in 
items 1, 2, 3 and 4 of the third paragraph of your letter. 

As the moving party in requesting this hearing the Board 
will expect representatives of the WES Chapter of the 
Flight Engineers International Association to present evi- 
dence in support of the allegations made in point number 
1 of Mr. Sternstein’s letter of April 17, 1961. 


Very truly yours, 
/s/ 3H. C. THompson, 
E. C. Thompson, 
Executive Secretary. 
ec-to: T. S. Shrader 
Roger Bruggemeyer 
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EXHIBIT 5 


NATIONAL MEDIATION BOARD 
Washington 


In the Matter of the Application of 
Tur SEconD OFFICERS’ ASSOCIATION 


alleging representation dispute pursuant to Section 2, 
Ninth, of the Railway Labor Act involving employees of 
Western Ar Lives, Inc. 


Case No. B-3483 


Fryprves Upon InvEsTicAtion 


June 21, 1961 


On or about April 5, 1961, The Second Officers’ Associa- 
tion, an unincorporated association, made application to 
the National Mediation Board for an election under Section 
2, Ninth, of the Railway Labor Act, and alleging a dispute 
existed among the employees of Western Air Lines, Inc., 
known as Flight Engineers, as to who should represent such 
employees for collective bargaining purposes. After a pre- 
liminary investigation, the application was docketed as 
NMB Case No. R-3483. At that time the employees in- 
volved were represented by the Flight Engineers’ Inter- 
national Association, AFL-CIO, under a certificate issued 
in Case R-3209 on October 22, 1957. 


On or about April 17, 1961, the FEIA, by their counsel 
Zimring, Gromfine and Sternstein, filed charges with the 
Board alleging that The Second Officers’ Association had 
been illegally assisted by the carrier (Western Air Lines, 
Inc.) and that the authorization cards obtained by the 
Association were solicited with the assistance of the Car- 
rier, all in violation of the Railway Labor Act. The FETA 
requested that a public hearing be held during the investi- 
gation of the dispute. On May 17, 1961, the Board gave 
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notice of a hearing to be held in Los Angeles, California, 
on May 26, 1961, and in accordance with such notice a 
public hearing was held in Los Angeles before Member 
Robert O. Boyd. At the hearing the FEIA and The Second 
Officers’ Association were represented by counsel. A rep- 
resentative of the carrier was also present by invitation of 
the Board. 

The issue raised by the charges made by FEIA was 
whether or not interference by the Carrier was such as to 
prevent a free and unfettered choice of a representative in 
any election that might be held among the Flight Engineers. 

The Board has carefully reviewed the transcript of the 
hearing and has also examined photostatie copies of the 
minutes of the several meetings of The Second Officers’ 
Association, as well as a copy of their proposed Constitu- 
tion and By-Laws. It is not necessary here to review the 
testimony presented at the hearing. It is sufficient to say 
that no fact was established from which even an inference— 
to say nothing of a conclusion—can be drawn supporting 
either of the charges made by FEIA. 

The Board, therefore, directs that the investigation of 
the disputed alleged in the application of The Second Offi- 
cers’ Association be progressed to a conclusion under the 
rules and practices of the Board. 


By direction of the Nationa, Mepiation Boasrp. 


/s/ H.C. THompson, 
E. C. Thompson, 
Executive Secretary. 


Washington, D. C. 
July 8, 1961 
National Mediation Board 
Washington, D. C. 


Re: Case R-3483 
Gentlemen: 


This is in further response to your telegram of July 
6, 1961 (received at 5:00 P.M. Thursday, July 6) in which 
you ask that we furnish you ‘‘in writing without delay’’ a 
complete statement of our contentions with respect to the 
issue of which employees shall be eligible to vote in any 
election that may be held among the flight engineers on 
Western Airlines upon the petition filed by the so-called 
“Second Officers Association’ in the above-captioned case. 

Before turning to the substance of our statement on that 
issue, it is appropriate that I review in some detail the 
manner in which your Board has handled this matter to 
date—a strange and unusual process, to say the least. 

1. When the representation application was filed in this 
case the FELA, WES Chapter advised the Board that, on 
information and belief, the applicant, Second Officers Asso- 
ciation, had been illegally assisted in violation of Section 
2, Fourth of the Railway Labor Act. The Board granted a 
hearing on the matter on May 26, 1961, but it refused to 
compel, or even to request, that the parties who had the 
relevant information in their possession make the neces- 
sary information and witnesses available, and those par- 
ties, though requested by me to do so, refused to produce 
the necessary witnesses and documents. The hearing was 
thus a sham, and I said so on the record at the end of that 
hearing. But, nonetheless, on June 21, 1961, the Board 
issued a decision in which, without making any reference 
to the fact that FELA had been denied access to the wit- 
nesses and documents that would establish the illegal assist- 
ance, the Board found that ‘‘no fact was established from 
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which even an inference—to say nothing of a conclusion— 
can be drawn supporting either of the charges made by 
FEIA.”? The Board then ordered that the alleged repre- 
sentation dispute be processed to a conclusion, and a medi- 
ator was assigned. 


2. On May 25, 1961, the day before the hearing men- 
tioned above, FEIA filed a criminal complaint with the 
U.S. Attorney in Los Angeles, alleging illegal assistance of 
the Second Officer Association, and asking the U.S. Attor- 
ney to investigate and prosecute in accordance with Sec- 
tion 2, Tenth of the Railway Labor Act. A copy of the letter 
of May 25, 1961 in which the formal complaint was made is 
attached hereto as Exhibit A. At the conclusion of the 
hearing on May 26, I specifically advised Member Boyd, 
who had conducted the hearing, of the fact that a criminal 
complaint had been filed, for I wanted to be sure that the 
Board was fully aware of all developments that might affect 
the holding of an election. As of this moment the J ustice 
Department has not completed its investigation of that 
complaint, but I am advised that it is actively under inves- 


tigation. I would have assumed that as a matter of comity, 
if nothing else, the Board would have deferred any further 
action on the representation application until the Justice 
Department has acted on the criminal complaint; but the 
Board instead has proceeded with the making of arrange- 
ments to hold an election. 


3. On June 22, 1961, Mr. Charles Hackler, our represent- 
ative in Los Angeles, who had been assigned to represent 
us at the meetings with Mediator Wyatt in connection with 
the election arrangements, wired Mr. Thompson asking 
that no meetings be held until July 6 because he was tied up 
on other matters. His purpose was to make sure that some- 
one was present who could properly present to the mediator 
our contentions as to who is, and who is not, eligible to vote 
if an election is to be held. On June 22, Mr. Thompson re- 
plied by a telegram, a copy of which is attached hereto as 
Exhibit B. In denying the requested postponement, Mr. 
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Thompson slated that the initial investigation will be con- 

cerned merely with checking authorization cards and se- 

curing a list of employees from the carrier, and that: 
‘Any questions on eligibility or other issues can be presented 
to mediator when such investigation is completed, and your 
rights will be fully protected.”’ (Emphasis added) 

4. The next meeting with Mediator Wyatt was held in 
Los Angeles on July 5, 1961. We were there represented 
by Mr. Irving Helbling of Mr. Hackler’s office and by others. 
Mr. Helbling called this office immediately after the meet- 
ing and reported that he had come prepared to present Mr. 
Wyatt with the documents and arguments in support of 
our position that the discharged employees of Western 
Airlines should be permitted to vote, that the individuals 
presently working as flight engineers should not, and that, 
as a minimum, no election should be held until the dis- 
puted status of those individuals has been fully determined. 
He told us that Mediator Wyatt had said that there would 
be no purpose in making such an offer or argument to him 
as he had already received instructions from the Board m 
Washington to the effect that only present employees of 
Western were to be permitted to vote, and that the dis- 
charged strikers were not to be permitted because no 
timely grievance had been filed on their behalf. He told us 
that Wyatt said that unless his instructions were changed 
by the Board, he intended to mail out ballots on or before 
July 10, returnable by July 24; that those ballots would be 
sent only to persons now on the Western payroll, and he 
rejected Helbling’s request that ballots be mailed to the 
discharged strikers. I have since rechecked those facts with 
Helbling; he states that each and every one of them is true, 
and he has added the further fact that Mediator Wyatt 
read to him from a letter signed by Mr. Thompson directing 
that the ballots be given only to employees presently on the 
payroll. 

5. Upon receiving that information from Mr. Helbling, 
Mr. Sternstein, of this office, immediately sent a letter to 
the Board dated July 5, in which he reported just what we 
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had learned from Mr. Helbling, and suggested that Mr. 
Wyatt had misunderstood the instructions contained in Mr. 
Thompson’s telegram of June 22 to the effect that the 
mediator would hear what we had to say about eligibility 
before any ballots were to be mailed. He requested that the 
Board issue instructions to Mediator Wyatt that would pro- 
tect our rights. 


6. At 5:00 P.M. on Thursday, July 6, we received a tele- 
gram signed by Mr. Thompson, a copy of which is attached 
hereto as Exhibit C. In that telegram Mr. Thompson states 
that our recitation of what occurred at the July 5 meeting 
with Mediator Wyatt ‘‘contains many imaccurate state- 
ments.’? Then, in direct conflict with the telegram of May 
92, which had told us that eligibility issues ‘‘can be pre- 
sented to the mediator,’’ Mr. Thompson now, for the first 
time, notified us that such matters ‘‘can be disposed of only 
by this Board,’’ and he requested that we furnish a written 
statement of our position ‘‘without delay.’’ Contrary to 
Mr. Wyatt’s statement that ballots would be mailed by 
July 10, Mr. Thompson stated that ‘‘no election has yet been 
ordered.”’ 


We are at a complete loss to fathom what is going on 
behind this Alphonse and Gaston scene. And I would be 
less than candid if I did not say that we do not appreciate 
the suggestion that we have not stated the facts in our 
description of what occurred at the July 5 meeting in Los 
Angeles. We would like to know in just what respect our 
letter of July 5 contained ‘‘many inaccurate statements.”’ 
Mr. Helbling has read our letter, and he has read tt to Mr. 
Wyatt, and I have been told that both agree that it states 
the facts as they occurred. Someone is obviously attempt- 
ing to shift the blame for having given Mr. Wyatt instruc- 
tions to send ballots to present employees only, without 
even having heard our views in the matter. The blame is 
for the Board to determine and take care of; but in that 
process there was no need to suggest that we have mis- 
represented the facts, and we do not like it. 
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In any event, we assume that it has now been determined 
that there will be no election until the Board has heard our 
views on eligibility and related issues, and has ruled on our 
contentions. I, therefore, turn to those contentions. 

It is our position, in the first place, that if an election is 
to be held all of the flight engineers who were discharged 
by Western during and after the February strike because 
of their participation in that strike’ should be permitted 
to vote. 

In taking this position we rely upon Rule 6 of the Board’s 
Rules and Regulations. That Rule provides that: 

“«Dismissed employees whose requests for reinstatement account 
of wrongful dismissal are pending before proper authorities, 
which includes the National Railroad Adjustment Board or 
other appropriate adjustment board, are eligible to participate 
in elections among the craft or class of employees in which 
they are employed at time of dismissal. This does not include 
dismissed employees whose guilt has been determined, and 
who are seeking reinstatement on a leniency basis.’’? (Emphasis 
added) 

By its plain terms this Rule is applicable so as to give a 
discharged employee the right to vote in an election as long 
as there is at the time of the election a request for his rein- 
statement pending before any proper authority. That 
proper authority is ot limited to an adjustment board, else 
there would have been no need to refer to the adjustment 
board as one of the proper authorities encompassed within 
the rule, and the rule would instead have merely said ‘‘pend- 
ing before an adjustment board’’ instead of ‘pending be- 
fore proper authorities,”’ as it does. Clearly, the rule is 
intended to encompass any tribunal that has jurisdiction to 
decide, or to recommend, whether or not the discharged 
employee should be reinstated. 

Equally plain is the fact that under this rule, the National 
Mediation Board is not concerned with the merits of the 
claim, or with the question of whether the claim has been 


1The facts concerning the circumstances of the discharge of 
these individuals are already before the Board in the transcript of 
the hearing of May 26, 1961 and are not repeated here. 
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asserted in compliance with any procedural steps that may 
be required. That is for the ‘‘proper authority’’ before 
whom the claim for reinstatement is pending to determine. 
The only time, under Rule 6, in which a discharged em- 
ployee with a pending claim for reinstatement will not be 
permitted to vote is where the ‘‘proper authority’? has 
already determined that the discharge was for good cause, 
and the employee is **secking reinstatement on a lenieney 
basis.’’ 

There are in this case at least three ‘proper authorities”’ 
before whom a specific request for the reinstatement of the 
discharged Western flight engineers we are speaking of is 
presently pending; none of them has as yet made any de- 
termination on the merits of the discharges; and Rule 6 is 
directly applicable. They are as follows: 

a) There is presently pending before the U.S. District 
Court for the Southern District of California, Southern 
Division, a lawsuit, captioned Western Airlines v. Flight 
Engineers’ International Association et al,? Civil No. 510- 
61-PH. In that suit, FELA, WES Chapter, has filed a 
counterclaim. Paragraph XI of that counterclaim reads as 
follows: 

‘The only effective remedy for WESTERN’S violation, as 
aforesaid, of § 6 of the Railway Labor Act is the restoration 
of the status quo which existed prior to the Company’s entering 
into and carrying out the aforesaid conspiracy and, as a part 
of said status quo, to restore cach of the individual defendants 
to their jobs as flight engineers as of February 23, 1961, the 
date upon which each of them unconditionally offered to resume 
his duties on WESTERN’S aircraft. 

**WHEREFORE, by way of Counterclaim the individual 
defendants pray the Court to enter a mandatory injunctive 
ordcr, enjoining, directing and requiring plaintif WESTERN 
to reinstate each and all of the individual defendants to their 
jobs as flight engineers effective as of March 23, 1961 and to 
place and maintain in effect the job classifications, job qualifi- 
cations, seniority provisions, union representation provisions, 
and other conditions of employment of its flight engineers as 


2 Included as defendants in this suit are each of the flight engi- 
neers who were discharged by Western during and after the Feb- 
ruary work stoppage. 
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set forth in the 1958 collective bargaining agreement between 
WESTERN and FEIA-WES, and for such other and further 
relief as the Court may deem proper in the circumstances.”’ 
(Emphasis added) * 

It could hardly be denied that the U.S. District Court is a 
‘“proper authority,’’ before which to place a claim for the 
reinstatement of discharged employees, where the claim is 
based upon the theory, as it is here, that the discharges 
were in violation of the Railway Labor Act. There is clearly, 
therefore, a request for reinstatement pending before a 
proper authority, within the meaning of Rule 6, and on this 
basis, if on no other, the discharged flight engineers should 
be permitted to vote in any election. 


b) On June 23, 1961, before the aforementioned counter- 
claim was filed, FEIA filed a formal request for the sub- 
mission to the System Board of Adjustment on Western 
of a group grievance in accord with Section 21 of the agree- 
ment between Western and FEIA. A copy of that submis- 
sion is attached hereto as Exhibit D, and it will be noted 
that in that submission the union’s position is that the dis- 
charges in question ‘‘were made without sufficient cause and 
that each of these employees should be reinstated with back 
pay forthwith.’’? On June 26, 1961 Western replied stating 
that ‘‘your letter is not in accordance with the agreement 
and, therefore, is rejected.’’ No reason was given for re- 
garding the letter as not being in accordance with the 
agreement, and there is no question that the letter was in 
accord with Section 21 of the agreement, and that, in any 
event, if there is any doubt about it, that Western is obli- 
gated to submit that question to the System Board as part 
of the submission on the request for the reinstatement of 
the dischargees. To secure compliance with the obligation 
to process the grievance with respect to reinstatement, 
FELA, WES Chapter, has filed a further counterclaim in 


3The date of March 23, 1961 in the second paragraph is an 
obvious typographical error and should have been February 23, 
1961, as in the first paragraph. I have set it forth, however, exactly 
as it appears in the document which is on file with the Court. 
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the same pending lawsuit as is mentioned above. In that 
counterclaim the pending request before the Court reads 
as follows: 
‘‘Defendants are entitled to an order of the Court compelling 
plaintiff, by way of counterclaim, to join with defendants in 
arbitrating defendants’ group grievance over their discharges 
in accordance with the provisions of the System Board Agree- 


ment between the Union and the Company and the requirements 
of the Railway Labor Act. 


‘““WHEREFORE defendants by way of Counterclaim, 
pray the Court to enter a mandatory injunctive order enjoin- 
ing, requiring and directing plaintiff, without delay, to, jointly 
with defendants, submit defendants’ June 23, 1961 group 
grievance over their discharges to the Flight Engineers System 
Board of Adjustment for final adjustment.’’ 

In short, therefore, there is a pending grievance raised 
by the union seeking the reinstatement of the discharged 
flight engineers in question. Although the carrier has thus 
far refused to process the grievance, a court of competent 
jurisdiction has pending before it the question of whether 
the carrier is obligated to process it. Surely, Rule 6 is not 
rendered inoperative solely because the carrier asserts that 
the grievance is not proper, particularly where the union 
has taken steps to secure a judicial determination of that 
question. And surely the National Mediation Board cannot 
make a determination as to whether the grievance is proper. 
It has no authority to do so, and it would be usurping the 
function of the Court. 

Here then is another proceeding pending before a proper 
authority within the meaning of Rule 6, on the basis of 
which the discharged flight engineers of Western must be 
given the right to vote if any election is ordered. 

c) It is a matter of common knowledge that the Presi- 
dent’s Commission on the Air Line Controversy, estab- 
lished under Executive Order 10921, has from its incep- 
tion considered that it had a legitimate interest in the mat- 
ter of the reinstatement of the discharged Western flight 
engineers. In its report of May 24, 1961 it dealt with the 
question and recommended a procedure for resolving the 
issue. On June 2, 1961 FELA, WES Chapter, indicated its 
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acceptance of that procedure in a telegram, attached hereto 
as Exhibit E, stating its willingness to submit the reinstate- 
ment issue to a ‘‘neutral person or persons’’ as recom- 
mended by the Commission. To date no reply has been re- 
ceived from Western to that telegram. Meanwhile, how- 
ever, the Commission has made it perfectly clear that in the 
absence of a resolution of that issue by the parties, the 
issue is still pending before the Commission. In a telegram 
dated June 23, 1961, attached hereto as Exhibit F, the 
Chairman of that Commission stated that the Commission 
‘thas before it a request by the Flight Engineers Interna- 
tional Association for reinstatement of discharged Western 
Airlines flight engineers ...’’ and that ‘‘the matter is not 
yet finally resolved.’’ 

Here then is a third ‘‘proper authority,’’ within the 
meaning of Rule 6, before whom there is pending a request 
for the reinstatement of the discharged flight engineers, and 
on the basis of which the Board should permit those em- 
ployees to vote if any election is to be held among Western 
flight engineers. 

Our second point in connection with the eligibility issue 
is that the employment status of the individuals presently 
working as flight engineers on Western is in a state of com- 
pletely unresolved doubt, and that they cannot possibly be 
permitted to vote (and certainly not to the exclusion of the 
discharged flight engineers) unless and until that issue is 
resolved in their favor. As the Board is aware, there is 
presently pending before the Western Flight Engincers 
System Board a grievance in which the question is whether 
the flight engineers employed during and subsequent to 
the February work stoppage were hired in violation of the 
training and qualification provisions of the labor agreement. 
That grievance has reached the stage in which it is to be 
considered by a neutral as soon as one has been desig- 
nated by your Board, and it is important to bear in mind 
that the U.S. District Court in Los Angeles has retained 
jurisdiction in the lawsuit which gave rise to that proceed- 
ing in order to make certain that the parties submit the 


33 


issue to the System Board in accordance with his decision. 
If the Union prevails in that grievance, and it is deter- 
mined that the individuals in question were employed in 
violation of the agreement, the only appropriate remedy 
will be to provide that they be discharged and that only 
persons who meet the requirements of the agreement be 
employed. This would directly affect the employment status 
of most, if not all, of the persons now on the payroll of 
Western in the job of flight engineer. 


Under these circumstances, it seems crystal clear that 
none of those employees are entitled at this moment to vote 
in an election that determines the bargaining representa- 
tive for Western flight engineers, and certainly this is true 
if the discharged flight engineers are for any reason to be 
denied a chance to vote. The only sensible and fair thing 
to do, it seems to us, is to hold no election until the status 
of all the people involved has been finally determined. Not 
only is a delay in directing any election dictated by the 
existing and unresolved disputes as to who are the people 
who are entitled to the jobs as flight engineers on Western, 
but also by the criminal proceedings mentioned above. 
Here is a union with respect to which the Department of 
Justice is conducting an investigation to determine whether 
it has been unlawfully assisted by the carrier. If, on the 
basis of evidence that was deliberately withheld from the 
Board when it investigated that question, it should be 
determined that the violation occurred, that union is not 
entitled to represent anyone. Surely, the Board can wait 
until the question has been decided before directing a use- 
less election in this case. 


For all of the foregoing reasons it is our position that 
no election should be held at this time, and that, if one is 
held, all of the flight engineers who were discharged by the 
carrier during and after the February walkout must be 
permitted to vote. 


We ask that if there is any question in the minds of the 
members of the Board as to the factual accuracy of any 
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statements made in this letter that we be given an oppor- 
tunity to establish those facts at a hearing, and we further 
request the opportunity to argue the legal and policy issues 
involved before the full Board at an oral argument. 


Very truly yours, 
ZimRING, GROMFINE AND STERNSTELN, 
By: I. J. GromFINE, 


Counsel for Flight Engineers’ International 
Association, WES Chapter 
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EXHIBIT A 


LETTERHEAD 
FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION 
May 25, 1961 
Francis C. Whelan, Esq. 
United States Attorney 
Federal Building 
Los Angeles, California 


Dear Mr. Whelan: 


As the duly designated representative of the Flight Engi- 
neers International Association (Western Chapter) I here- 
by request that in accordance with Section 2 Tenth of the 
Railway Labor Act you investigate your complaint that 
WESTERN AIR LINES, INC. has unlawfully assisted the 
so-called ‘‘Second Officers Association”’ in violation of Sec- 
tion 2 Fourth of the Railway Labor Act. 

I further request that after such investigation you take 
such steps as are appropriate to prosecute this complaint. 


Yours very truly, 


Agnes L. Anperson, President 
WES Chapter, Flight Engineers’ 
International Association 
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EXHIBIT B 


WESTERN UNION 
TELEGRAM 


LA196 05366 


=—L 0 WA323 LONG DL PD—FAX WASHINGTON DC 
22 434 P ~EDT= 


CHARLES K HACKLER= 
1621 WEST NINTH ST LOSA= 


RE WIRES FROM MESSRS. ANDERSON AND HACK- 
LER REQUESTING POSTPONEMENT OF INVESTI- 
GATION CASE R-3483 ACCOUNT FEIA ATTORNEY 
UNAVAILABLE UNTIL JULY SIXTH. INITIAL IN- 
VESTIGATION OF THIS CASE WILL CONSIST OF 
SECURING LIST OF EMPLOYEES FROM CARRIER 
AND CHECKING AUTHORIZATION CARDS FURB- 
NISHED BY APPLICANT. ANY QUESTIONS ON 
ELIGIBILITY OR OTHER ISSUES CAN BE PRE- 
SENTED TO MEDIATOR WHEN SUCH INVESTIGA- 


TION IS COMPLETED, AND YOUR RIGHTS WILL BE 
ADEQUATELY PROTECTED. UNDER THE CIRCUM- 
STANCES THE BOARD FEELS THAT THE INITIAL 
INVESTIGATION SHOULD PROCEED AS SCHED- 
ULED. BY DIRECTION OF THE NATIONAL MEDIA- 
TION BOARD= 


E C THOMPSON EXECUTIVE SECRETARY 
NATIONAL MEDIATION BOARD 
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EXHIBIT C 


WESTERN UNION 
TELEGRAM 


TXA129 1961 JUL 6 PM 4 25 
WA348 


(TX) PD FAX WASHINGTON DC 6 352P EDT 


HERMAN STERNSTEIN, CARE ZIMRING 
GROMFINE AND STERNSTEIN 
1001 CONN AVE WASHDC 


YOUR LETTER JULY FIFTH RECEIVED TWO FIF- 
TEEN PM DATE CASE R-3483 CONTAINS MANY IN- 
ACCURATE STATEMENTS IN FIRST PARAGRAPH 
PAGE TWO. MEDIATOR WYATT WAS AWARE OF 
BOARD’S TELEGRAM OF JUNE TWENTY SECOND 
AND ADVISED FEIA REPRESENTATIVES BOTH 
YESTERDAY AND AGAIN THIS MORNING THAT NO 
ELECTION HAS YET BEEN ORDERED. HIS PURB- 
POSE YESTERDAY WAS TO DISCUSS PROPOSED 
ELIGIBLE LIST WITH MECHANICS OF CONDUCT- 
ING ELECTION. THE POINTS RAISED WITH HIM 
BY FEIA REPRESENTATIVES INVOLVE MATTERS 
WHICH CAN BE DISPOSED OF ONLY BY THIS 
BOARD AS STATED TO FEIA REPRESENTATIVES 
BY THE MEDIATOR YESTERDAY. PLEASE FUR- 
NISH US IN WRITING WITHOUT DELAY COM- 
PLETE STATEMENT OF ALL YOUR CONTENTIONS 
WITH RESPECT TO LIST OF ELIGIBLES SO IMME- 
DIATE CONTENTION MAY BE GIVEN BY BOARD. 


ECTHOMPSON EXECUTIVE SECRETARY 
NATIONAL MEDIATION BOARD 
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EXHIBIT D 


June 23, 1961 
Mr. T. S. Shrader 
Director of Labor Relations 
Western Air Lines, Inc. 
6060 Avion Drive 
Los Angeles 45, California 


Dear Sir: 


In accordance with Section 21 of our Agreement we here- 
by submit a grievance on behalf of all the Flight Engineers 
who were discharged on or after February 17, 1961 because 
of their participation in the walkout. It is our position that 
such discharges were made without sufficient cause and that 
each of these employees should be reinstated with back pay 
forthwith. We ask that this grievance be investigated in 
accordance with Section 21, and that if this dispute cannot 
be settled it be submitted the System Board of Adjustment 
in accordance with our Agreement. 


This request is not intended to withdraw the request we 
made in our telegram to you of June 2, 1961 that a board be 
appointed to consider this matter in accordance with the 
recommendations of the Presidential Commission. We have 
had no reply from you to that request. May we have your 
immediate response so that we can agree upon which of 
these two procedures for the handling of the grievance over 
the reinstatement of the Flight Engineers is acceptable. 


Very truly yours, 


/s/ Anne L, ANDERSON 
Arne L. Anderson, President 
WES Chapter, FEIA 


ec: Mr. Nathan Feinsinger 
Mr. Ron Brown 
Mr. Charles Hackler 
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EXHIBIT E 


WESTERN UNION 
TELEGRAM 
June 2, 1961 
Western Air Lines 
6060 Avion Drive 
Los Angeles, California 


WES Chapter, FELA, is willing to accept the recommenda- 
tions of the Presidential Commission on the issue of the 
reinstatement of the discharged Western flight engineers. 
We agree that, apart from any other basis, human consider- 
ations, and the fact that the six other carriers involved have 
“considered it in the national interest’? to take no disci- 
plinary action against the flight engineers, warrants rein- 
statement of the discharged Western flight engineers as the 
Commission has apparently requested. If Western is not 
now willing voluntarily to reinstate the discharged flight en- 
gineers, we agree, in accordance with the recommendations 
of the Commission, to submit the reinstatement issue to a 
neutral person or persons, provided agreement can be 
reached upon the selection of such neutral person or per- 
sons, or upon a method for such selection. We are willing 
to consider any agreed-upon procedure as a substitute for 
all pending litigation involving the same matter. We are 
ready to meet with you at your earliest convenience for the 
purpose of agreeing upon a method for the selection of a 
neutral person or persons to consider this issue. We await 
your prompt response. 
Arne L. ANDERSON, President, 
WES Chapter, FETA 
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EXHIBIT F 


WESTERN UNION 
TELEGRAM 


1961 JUN 23 PM 119 
TXA095 AA153 KB063 


K GJA042 PD ASPEN COLO 23 926A MST 


HERMAN STERNSTEIN, ATTY CARE CIMIRING 
GROMFINE AND STERNSTEIN 100 CONN 
WASHDC 


RE YOUR TEL THIS IS TO CONFIRM THAT THE 
PRESIDENTS COMMISSION ON THE AIRLINES 
CONTROVERSY HAS BEFORE IT A REQUEST BY 
THE FLIGHT ENGINEERS INTERNATIONAL ASSO- 
CIATION FOR REINSTATEMENT OF DISCHARGED 
WESTERN AIRLINES FLIGHT ENGINEER, THAT 
PURSUANT TO EXECUTE ORDER 10921, AS AMEND- 
ED, THE COMMISSION, IN ITS PRINTED REPORT 
TO THE PRESIDENT DATED MAY 24, 1961 AT 
PAGES 27 AND 28, HAS RECOMMENDED CERTAIN 
ACTION, AND THAT THE MATTER IS NOT YET FIN- 
ALLY RESOLVED. 


NATHAN P FEINSINGER CHAIRMAN PRESIDENT 
COMMISSION ON AIRLINES CONTROVERSY. 
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EXHIBIT 7 


WESTERN UNION 
TELEGRAM 


1961 JUL 20 AM 11 19 
TXA032 WA 181 


(TM) LONG PD FAX WASHINGTON DC 20 1015A EDT 


I J GROMFINE, ZIMRING GROMFINE & STERN- 
STEIN 1001 CONNECTICUT AV NORTHWEST 
WASH DC 


THE NATIONAL MEDIATION BOARD HAS FULLY 
CONSIDERED ALL OF THE OBJECTIONS PRE- 
SENTED OR ASSERTED BY YOU IN CONNECTION 
WITH NMB CASE NO. 4-3483; AND FINDS THEY ARE 
WITHOUT MERIT UNDER THE BOARD’S RULES 
AND THAT NO SUFFICIENT CAUSE HAS BEEN 
PRESENTED UNDER SUCH RULES FOR ADITION- 
AL DELAY OF THE ELECTION IN THIS CASE. ALL 
OF SAID OBJECTIONS AND REQUESTS BASED 
THEREON ARE ACCORDINGLY OVERRULED. THE 
BOARD IS ALL OF THE OPINION THAT NO FURE- 
THER HEARING OR ARGUMENT IS NECESSARY 
OR JUSTIFIED UNDER THE SHOWING MADE AND 
REQUEST FOR SAME IS DENIED. ON BASIS OF 
MEDIATOR’S REPORT OF HIS CHECK OF AUTHOR- 
IZATIONS, THE BOARD HAS FOUND THAT A REP- 
RESENTATION DISPUTE EXISTS AMONG FLIGHT 
ENGINEERS CURRENTLY EMPLOYED BY WEST- 
ERN AIR LINES, INC., AND DIRECTS THAT A MAIL 
BALLOT ELECTION BE CONDUCTED AMONG 
THESE EMPLOYEES FORTHWITH, USING ELIGI- 
BLE LIST PREPARED BY THE MEDIATOR. 


BY ORDER OF THE NATIONAL MEDIATION 
BOARD 


E C THOMPSON EXEC SECTY 
NATIONAL MEDIATION BOARD 
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(Title of District Court and Cause) 


MOTION FOR PRELIMINARY INJUNCTION 


Plaintiff moves the Court for a preliminary injunction 
restraining Defendants National Mediation Board, Leverett 
Edwards. Francis A. O’Neill, Jr., and Robert O. Boyd, and 
each of them, and each and all their agents, from taking 
any of the following actions, pending the final hearing and 
determination of this action, on the grounds that immediate 
and irreparable injury, loss and damage will result to 
Plaintiff before notice can be served and a hearing had 
thereon, as more fully appears from the verified Complaint, 
the attached Affidavit of Arne L. Anderson, and the attached 
Memorandum of Points and Authorities: 


(a) Conducting, or taking or continuing any action di- 
rectly or indirectly preparatory or related to conducting, 
any election for collective bargaining representative in- 
cluding or otherwise directly affecting the flight engineers 
employed by Western Air Lines, Inc.; 


(b) Taking any further action other than dismissal of the 
application in National Mediation Board Case No. R-3483, 
or any other case involving any application directly or in- 
directly affecting said flight engineers; 


(c) Taking any action based on the assumption that the 
“Findings Upon Investigation’”’ of the National Mediation 
Board in its Case No. R-3483, dated June 21, 1961, has any 
validity, force or effect; 


(d) Taking any action based on the assumption that the 
order of the Board, dated July 20, 1961, denying the flight 
engineers the right to vote in the representation election, 
has any validity, force or effect; and 


(e) Taking any other action inconsistent with or in 
derogation of the right of said flight engineers to determine 
the labor organization which shall represent them under the 
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Railway Labor Act and for all purposes of collective 
bargaining. 
Zimginc, GROMFINE AND STEBNSTEIN, 
1001 Connecticut Avenue, N. W., 
Washington 6, D. C. 


By fi cccsiscecsccseqnsscetciocabcamveomnsennce 
Wr. B. PEER, 
Attorneys for Plaintiff. 


August 10, 1961. 


‘ AFFIDAVIT 
Srate or CaLirorNi, 
County of Los Angeles, ss: 


Arne L. ANDERSON, being duly sworn according to law, 
deposes and says: 


1. Iam the same Arne L. Anderson who subscribed and 
swore to an Affidavit on August 1, 1961, which Affidavit is 
attached to the Complaint in this cause. I make this Affi- 
davit in support of the Motion for a Preliminary Injunction 
in this cause. 


2. On February 17, 1961 I, along with the other flight 
engineers employed by Western Air Lines, participated in 
a walk-out against Western, and refused to take out my 
scheduled flight. On February 18, 1961 I was assigned to 
take out a flight on a Western Air Lines plane. I refused 
to take out my flight. For refusing to take out this flight 
Western notified me by telegram that my “services are 
terminated’’ and that I was ‘‘being taken off the payroll 
immediately.”? Thus was I discharged from service by 
Western. A copy of this telegram is attached hereto as 
Exhibit 1. 


3. Between February 19 and February 23, 1961, Western 
sent similar notifications to each and all of the flight en- 
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gineers who refused to take out their scheduled flights. 
Thus were these flight engineers also discharged by West- 
ern. 


4. On or about April 27, 1961, Western instituted an 
action against the Plaintiff in the instant cause and the 
individual members of the Plaintiff, in the United States 
District Court, Southern District of California, Civil Action 
No. 510-61-PH. In paragraph XI of the complaint Western 
stated as follows: 


“After commencement of the strike, Western on its part 
personally contacted each of its flight engineers at the time 
scheduled or assigned for flights, instructed them to report for 
work and, when they refused to do so, discharged them. West- 
ern has hired flight engineers to replace those discharged and 
with the replacements has resumed a substantial portion of its 
air transportation operations. The individual defendants 
named herein are the flight engineers who were discharged by 
Western for refusing to work.’’ (Emphasis added) 


5. On April 7, 1961, Western submitted to the System 
Board of Adjustment, established by the System Board 


Agreement of April 11, 1958, the question of whether or 
not the company was in compliance with the collective 
bargaining agreement with regard to the qualifications of 
the ‘‘second officers’? employed since February 17, 1961. 
It is the position of the WES Chapter that these ‘‘second 
officers’? do not meet the qualifications required of these 
second officers and therefore are not properly employed by 
Western. The System Board consisting of two repre- 
sentatives of each party, Western and the WES Chapter, 
has been deadlocked on this question for some time. In 
order to break this deadlock, on June 26, 1961, the parties, 
pursuant to Paragraph (m) of the System Board Agree- 
ment, requested the National Mediation Board to appoint a 
neutral referee to sit with the System Board and settle the 
dispute by majority vote. To this date the National Medi- 
ation Board has not appointed this neutral referee. I cannot 
understand why the National Mediation Board has failed 
to do this while at the same time it has refused the dis- 
charged flight engineers the right to vote in the repre- 
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sentation election. On the one hand, the National Mediation 
Board is preventing a decision on whether the second 
officers are properly employed by Western. On the other 
hand, the National Mediation Board is permitting only 
them, and not the discharged flight engineers, to vote. This 
is so even though the flight engineers may be restored to 
their jobs in the very near future. 


/3/ ABNE L. ANDERSON 
Arne L. Anderson 


Subscribed and sworn to before me this 8th day of Au- 
gust, 1961. 


/s/ Lov H. Green 
Lou H. Green 


Notary Public in and for said county and state. My com- 
mission expires June 24, 1956. 
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EXHIBIT 1 
WESTERN UNION TELEGRAM 


DUPLICATE OF TELEPHONED TELEGRAM 


1961 FEB 18 PM 1 46 
LAO 71 


L LLJ284 RX PD — WUX LOS ANGELES CALIF 


18 134P PST — ARNE ANDERSON — 
4013 DON TOMASO DR LOSA — 


—YOU ARE NOTIFIED THAT FOR REFUSING TO 
TAKE OUT YOUR SCHEDULED FLIGHT 2 AS RE- 
PORTED TO THE DISPATCH OFFICE IN LOS 
ANGELES YOUR SERVICES ARE TERMINATED AND 
THIS IS NOTICE THAT YOU ARE BEING TAKEN OFF 
THE PAYROLL IMMEDIATELY — 


ROBERT GALLAGHER WESTERN AIR LINES. 
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(Title of District Court and Cause) 


MOTION TO DISMISS OR, 
IN THE ALTERNATIVE, FOR 
SUMMARY JUDGMENT 


Come now defendants National Mediation Board, O’Neill, 
Edwards and Boyd by their attorney, the United States 
Attorney, and move to dismiss or, in the alternative, for 
summary judgment on the grounds that there is no genuine 
issue of material fact and defendants are entitled to judg- 
ment as a matter of law, that the Court is without juris- 
diction over the subject matter, that the action is premature, 
that the complaint fails to state a claim upon which relief 
can be granted, that plaintiff cannot demonstrate irrepar- 
able damage, and that plaintiff is not entitled to equitable 
relief. 


Attached hereto and made a part hereof is the affidavit 
of Eugene C. Thompson, Executive Secretary of the Na- 
tional Mediation Board, dated August 10, 1961, together 
with Exhibits thereto. 


/s/ David C. Acheson, 
Davw C. ACHESON, 
United States Attorney. 


Edward P. Troxell, 

Epwarp P. TRoxELL, 

Principal, 

Assistant United States Attorney. 


Joseph M. Hannon, 
Josepx M. Hannon, 
Assistant United States Attorney. 


Harold D. Bhynedance, Jr., 
Harotp D. Ruynepance, JR., 
Assistant United States Attorney. 
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AFFIDAVIT 


Crry or WasHINGTON, 
District of Columbia, ss: 


Evcene C. THompson, being first duly sworn, deposes 
and says: 


1. I am the Executive Secretary of the National Media- 
tion Board, and as a part of my official duties have custody 
of the Board’s files and records. I have examined the 
Board’s files and records relative to the representa- 
tion dispute among Flight Engineers employed by West- 
ern Air Lines, Inc., NMB Case No. R-3483, and find that 
said files and records contain the following information 
concerning this dispute. 


2. On April 6, 1961 the National Mediation Board received 
a telegraphic application for its services under Section 2, 
Ninth, of the Railway Labor Act, for investigation of a 
representation dispute alleged to exist among the employees 
of Western Air Lines, Inc. employed as Flight Engineers, 
from the Second Officers Association. At that time the 
Flight Engineers International Association held a certifi- 
cation to represent these employees under NMB Case No. 
R-3209, certification dated October 22, 1957. 


3. When notified by the Board of receipt of this applica- 
tion, the Flight Engineers International Association (here- 
inafter referred to as FEIA) wrote the Board on April 17, 
1961 alleging, among other things, the following: 


“(1) WES Chapter F.E.LA. avers, upon information 
and belief, that the said ‘‘Second Officers Association’’ is 
an organization illegally assisted by the carrier in viola- 
tion of the provisions of the Railway Labor Act. We 
respectfully request that the Board conduct an investiga- 
tion into the carrier’s assistance, and hold a public hear- 
ing as part of such investigation. 

“<(2) WES Chapter F.E.I.A. avers, upon information and 
belief, that the authorizations relied on by the said 
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“‘Second Officers Association’’ were solicited with the 
assistance of the carrier in violation of the Act.’’ 


Section 2, Fourth, of the Railway Labor Act prohibits 
carrier action such as alleged by the FELA, and provides 
penalties in Section 2, Tenth, for such carrier violations. 
Charges of this nature should have been taken by the FELA 
to the United States District Attorney for prosecution, and 
not to the National Mediation Board. Copies of the Rail- 
way Labor Act, printed in pamphlet form, are attached 
marked Exhibit 1 for ready reference to these Sections. 


The application of the Second Officers Association was 
considered by the Board in executive session on April 20, 
1961, and the Board directed that it be docketed for in- 
vestigation as NMB Case No. R-3483. The Carrier, the 
Second Officers Association, and the Attorney for the FEIA 
were so notified in the Board’s letter of April 21, 1961, 
copy attached marked Exhibit 2. 


4. On May 1, 1961, the Attorney for the FEIA was 
notified by letter, copies to the Carrier, and the Second 


Officers Association, that after consideration of the FELA 
letter of April 17, 1961, the Board would hold a public 
hearing on Item 1 in that letter, quoted above in paragraph 
3. Copy of the Board’s letter of May 1, 1961 is attached 
marked Exhibit 3. Copy of Notice of Hearing dated May 
17, 1961 setting the date of May 26, 1961 for said hearing 
in Los Angeles, California is attached marked Exhibit 4. 


5. On May 17, 1961 the FELA wrote the Board (Exhibit 
3 attached to FELA Complaint) requesting the Board to 
arrange for the presentation of documents, information and 
the presence of certain individuals at the hearing to be con- 
ducted on May 26, 1961. The Board replied on May 22, 1961 
(Exhibit 4 attached to the FELA Complaint) outlining this 
Board’s policy in respect to hearings in representation 
proceedings under Section 2, Ninth, of the Railway Labor 
Act. Copy of this letter is attached marked Exhibit 5. As 
stated therein, this Board has no power to issue subpoenas 
or to compel the attendance of witnesses or submission of 
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evidence. The Board considers it the obligation of the party 
requesting such a hearing to produce evidence to substan- 
tiate its allegations. 

6. On June 21, 1961 the Board issued its Findings Upon 
Investigation (attached to FEIA complaint marked Exhibit 
5) in which it found that no fact was established at the 
hearing from which even an inference—to say nothing of a 
conclusion—could be drawn supporting either of the charges 
made by the FELA as quoted in paragraph 3 above. The 
Board, therefore, directed that the investigation of the dis- 
pute alleged in the application of the Second Officers Asso- 
ciation be progressed to a conclusion under the rules and 
practices of the Board. The case was set for handling by 
Mediator Luther G. Wyatt to commence in Los Angeles, 
California, on June 23, 1961, and all parties at interest were 
advised accordingly. 

7. On June 22, 1961, Mr. Arne L. Anderson, President of 
WES Chapter of the FEIA, telegraphed the Board request- 
ing a postponement of the investigation on the grounds of 
previous commitment of his attorney, Charles Hackler. Copy 
of this telegram is attached marked Exhibit 6. Also, on 
June 22, 1962, the FELA Attorney, Mr. Charles K. Hackler, 
telegraphed the Board requesting a postponement of the 
investigation alleging other commitments, until at least 
July 5, 1961. Copy of this telegram is attached marked 
Exhibit 7. On June 22, 1961 the Board telegraphed the 
officers and attorney of the FEIA stating the Mediator’s 
initial investigation would proceed as scheduled, and any 
questions on eligibility or other issues could be presented 
to the Mediator when such investigation was completed. 
Copy of this telegram is attached marked Exhibit 8. The 
Mediator completed his initial investigation and so reported 
to the Board on June 29, 1961. On June 30, 1961 the Board 
telegraphed the parties to this dispute that the Mediator’s 
initial investigation had been completed, and setting date 
of July 5, 1961 for the Mediator to meet the parties and 
set up an eligible list. Thus the Board postponed that por- 
tion of the handling requiring the presence of the party 
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representative from June 23 to July 5, 1961. The initial 
investigation consists of securing lists of employees from the 
carrier and checking authorization cards against such list, 
which does not require the presence of representatives of the 
parties. 

On July 3, 1961, Mr. Arne L. Anderson, President of WES 
Chapter, FELA telegraphed the Board requesting a further 
postponement until July 12, 1961 again due to previous 
commitments of Attorney Hackler. Copy of this telegram 
is attached marked Exhibit 10. The Board denied this 
request for a further postponement in telegram of July 3, 
1961 to Mr. Anderson, copy attached marked Exhibit 11. 

8. At the July 5, 1961 meeting held by Mediator Wyatt to 
consider establishing an eligible list, the FELA was repre- 
sented by two attorneys, an economist and a member of the 
FEILA. The representatives of the FELA immediately raised 
a number of objections verbally to holding an election. The 
Mediator reported this situation to the Board, and a tele- 
gram was dispatched to the FEIA representatives request- 
ing them to put their objections in writing for the Board’s 
consideration. Copy of this telegram dated July 6, 1961 is 
attached marked Exhibit 12. While the Board’s mediators 
conduct the investigation of representation disputes, under 
the Board’s customary practices, questions at issue between 
the parties concerning eligibility of employees, preponder- 
ance of service, etc., must be decided by the Board, not the 
mediator. 

9. On July 5, 1961 the Board received letter from the 
Washington, D. C. attorneys of the FELA commenting on 
the meeting held by Mediator Wyatt in Los Angeles, Cali- 
fornia, on that date. Copy is attached marked Exhibit 13. 
The objections of the FELIA to holding an election in this 
case were received in the form of a letter dated July 8, 1961 
from Attorney Gromfine of the FEIA, received in the 
Board’s office July 10, 1961. (This letter is attached to 
the FEIA Complaint marked Exhibit 6.) No copy was 
furnished by Attorney Gromfine to the attorney for the 
Second Officers Association. It was necessary for the Board 
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to request Attorney Gromfine to do this in a telegram to him 
dated July 12, 1961. The replies of Attorney Robert R. Riss- 
man of the Second Officers Association to the letter of July 
8, 1961 from the FELA attorney, Mr. Gromfine, are attached 
marked Exhibits 15 and 16, these letters being dated July 
10 and July 13, 1961, respectively. 

10. On July 17, 1961 the Board was furnished copy of 
letter from the Civil Aeronautics Board to Mr. Ronald A. 
Brown, President of the Flight Engineers International As- 
sociation dated July 7, 1961 in re ‘‘Complaint of Flight En- 
gineers’ International Association v. Western Air Innes, 
Inc., alleging violations of the Railway Labor Act and the 
Federal Aviation Act, CAB Dock 12223.’? Copy of this 
letter is attached marked Exhibit 17. 


11. During the course of the proceeding the Board’s at- 
tention was directed to a decision issued by U. S. District 
Judge Hall of the District Court, Southern District of Cali- 
fornia, made April 14, 1961 in Civil Action 362-61-PH, re- 
ported by the Bureau of National Affairs at 48 LRRM 2487, 
in which Judge Hall made the following statement: 


“On February 17, 1961 the flight engineers who were employed 
by Western Air Lines failed to show up for work. The Union 
says there was no Union sponsored strike. If there was no 
strike, the court is compelled to the conclusion that the flight 
engineers individually each of them simply quit their jobs. 
“‘In this connection the following fact is important: On Febru- 
ary 18, 1961 the Company requested each flight engineer 
individually to return to work, and each refused, although in 
the meantime a lawful injunction had been secured enjoining 
the strike, and the Company thereupon terminated all of the 
flight engineers who had refused to show up for work on the 
payroll.’’ 

12. The National Mediation Board met on July 18, 1961, 
and after due consideration of all the information before it 
in this case, including the points raised by the attorneys for 
the FELA and the Second Officers Association; the decision _ 
of the Civil Aeronautics Board mentioned in paragraph 10 
above; the decision of Judge Hall mentioned in paragraph 
11 above; and the application of the Board’s own Rules and 
Regulations governing the handling of representation dis- 
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putes, copy attached marked Exhibit 18, to the various con- 
tentions of the parties regarding the eligibility of present 
and former employees of Western Air Lines, Inc. employed 
as Flight Engineers, reached the decision made in the 
Board’s telegram of July 19, 1961 to Attorney Gromfine of 
the FELA quoted below (and attached to the FELA Com- 
plaint as Exhibit 7). 


“THE NATIONAL MEDIATION BOARD HAS FULLY 
CONSIDERED ALL OF THE OBJECTIONS PRESENTED 
OR ASSERTED BY YOU IN CONNECTION WITH NMB 
CASE NO. R-3483 AND FINDS THEY ARE WITHOUT 
MERIT UNDER THE BOARD’S RULES AND THAT NO 
SUFFICIENT CAUSE HAS BEEN PRESENTED UNDER 
SUCH RULES FOR ADDITIONAL DELAY OF THE 
ELECTION IN THIS CASE. ALL OF SAID OBJECTIONS 
AND REQUESTS BASED THEREON ARE ACCORDING- 
LY OVERRULED. THE BOARD IS ALSO OF THE OPIN- 
ION THAT NO FURTHER HEARING OR ARGUMENT IS 
NECESSARY OR JUSTIFIED UNDER THE SHOWING 
MADE AND REQUEST FOR SAME IS DENIED. ON 
BASIS OF MEDIATOR’S REPORT OF HIS CHECK OF 
AUTHORIZATIONS, THE BOARD HAS FOUND THAT A 
REPRESENTATION DISPUTE EXISTS AMONG FLIGHT 
ENGINEERS CURRENTLY EMPLOYED BY WESTERN 


AIR LINES, INC., AND DIRECTS THAT A MAIL BAL- 
LOT ELECTION BE CONDUCTED AMONG THESE EM- 
PLOYEES FORTHWITH, USING ELIGIBLE LIST PRE- 
PARED BY THE MEDIATOR. BY ORDER OF THE 
NATIONAL MEDIATION BOARD.” 


In reaching this decision the Board gave particular con- 
sideration to the FEIA contention that the discharged 
Flight Engineers of Western Air Lines, Inc. are eligible to 
participate in this election under Rule 6 of the Board’s 
Rules and Regulations (Exhibit 18), and on the basis of 
all the information before it, decided that they are not 
eligible under this rule. Mediator Wyatt was instructed 
in a telegram of July 20, 1961 to proceed with a mail ballot 
forthwith in accordance with the Board’s decision. 


13. On July 25, 1961 the Attorneys for the FEIA tele- 
graphed the Board that Western Air Lines, Inc. had ex- 
cluded from the eligible list given the Mediator employees 
performing flight engineer functions on Boeing jet aircraft. 
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Copy of this telegram is attached marked Exhibit 19. A 
telegraphic reply was made to the FEIA attorney on July 
25, 1961, copy attached marked Exhibit 20, stating that the 
Mediator had been instructed to immediately secure from 
the Carrier the names and addresses of these employees for 
consideration of their status as eligibles by the Board. This 
was done by the Mediator, and the names of 13 employees 
who had worked a preponderance of their time during the 
period May 15 to June 15, 1961, inclusive, as Flight Engi- 
neers (Second Officers) on Boeing jet aircraft were added to 
the eligible list by agreement between representatives of the 
FELA and the Second Officers Association. Copy of said 
agreement is attached marked Exhibit 21. 


14. Ballots for all employees of Western Air Lines, Inc. 
working as Flight Engineers, as shown on the eligible list 
prepared by the Mediator, were placed in the United States 
Mail on July 24, 1961, and the ballots for the additional 13 
Flight Engineers referred to in paragraph 13 above were 
placed in the mail July 26, 1961. Count of ballots scheduled 
to be made August 7, 1961 was deferred after issuance, by 
the District Court of the District of Columbia, of a tempo- 
rary restraining order on August 4, 1961. 


Eugene C. Thompson, 
Executive Secretary, National Mediation Board. 


Subscribed and sworn to before me this 10th day of Au- 
gust, 1961. 


Muprep N. Watt, 
Notary Public, D.C. 


My Commission Expires Aug. 15, 1962. 
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EXHIBIT 15 


Wrrx, Rissman, Oxranp & PosnEE 
ATTORNEYS AT LAW 
257 South Spring Street 
Los Angeles 12, California 
10 July 1961 


Nationa, Mepration Boab, 
Washington 25, D. C. 


Att: E. C. Thompson, Executive Secretary. 


In re: The Second Officers Association and Western 
Airlines, Inc., Case No. B 3483. 


This will supplement our telegram of July 7, 1961 sent to 
you on behalf of the Second Officers Association hereinafter 
referred to as SOA. 

On Wednesday, July 5, 1961, a hearing was conducted in 
the above matter by Mediator Luther G. Wyatt. The SOA 
was represented by the writer and William McMullen, Vice 
President and Neal Bechstead, Secretary. The FELA was 
represented by Irving Helbling, Economist, Attorneys 
Bonald L. Scheinman and Richard W. Petherbridge and 
Representative A. J. Baker. During the hearing Mr. 
Helbling indicated that written statement of its position 
would be filed with National Mediation Board. We requested 
copies of anything that FELA filed and were assured that 
we would be served. As of this moment we have received 
no letters, notices, documents or other mailings from FEIA 
or any of its representatives. 

Were it not for the courtesy, efficiency and good judgment 
of Mediator Wyatt, we would still not be advised that as of 
some day last week, counsel for FELA has filed a statement 
of position with you. Although we have not seen a copy 
of this statement, we anticipate that it is additional fili- 
buster material in support of the position announced by 
FELA in the past, namely, that the flight engineers who were 
employed prior to February 17, 1961 should be eligible to 
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vote. It is anticipated that the request to you suggests one 
of the following: 1. That the representation election be 
postponed pending the final outcome of certain court liti- 
gation between FELA and Western Airlines; 2. That if an 
election is held now, the former flight engineers be permitted 
to vote either by challenged ballot or directly or that the 
flight engineers presently employed should vote challenged 
ballots and the results of the election not be announced pend- 
ing the outcome of the current litigation. 

It is the position of SOA that the National Mediation 
Board should expeditiously conduct an election limited only 
to the currently employed flight engineers and that the bar- 
gaining agent designated in such an election be certified 
without delay. 

On April 14, 1961, United States District Court Judge 
Peirson M. Hall, in the matter of ‘‘Flight Engineers Interna- 
tional Association v. Western Air Lines, Inc.’’ considered 
and disposed of one of the claims of the FELA. The court 
said: 

“On February 17, 1961 the flight engineers who were employed 


by Western Air Lines failed to show up for work. The Union 
[FELA] says there was no Union sponsored strike. If there 
was no strike, the court is compelled to the conclusion that the 
flight engineers individually each of them simply quit their 
jobs.’’ (underscoring added) 48 LRRM 2487 


FEIA has now urged that under Section 1206.6 ‘‘Eligi- 
bility of Dismissed Employees to Vote,’ the former flight 
engineers should be permitted to participate in this election. 
It is submitted that the former flight engineers do not come 
within the provisions of this Section 1206.6 because the re- 
quests for reinstatement were not made within the period 
of the statute of limitations. The statute of limitations was 
not ‘‘tolled’’ by any of the events or circumstances occur- 
ring between February 17, 1961 and the time that applica- 
tion for reinstatement was made or the time that the griev- 
ance was filed. 

It is anticipated that FELA may argue that since both of 
the disputes between Western Airlines and FEIA may 
possibly find their way to arbitration, the matter of the 
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timeliness of the filing of the grievance and the eligibility 
of the employees should await the ruling of some possible 
arbitration proceeding. This position is unsound. First the 
question of whether or not there will be arbitration is, at 
most, rather speculative. We do not under-estimate the 
ingenuity of FELA counsel and their ability to initiate court 
proceedings, arbitration proceedings and various other 
forms of litigation in an attempt to set up obstacles to a 
present determination of the representation question which 
exists. However, regardless of the other areas in which the 
dispute or possible dispute may be heard, the National 
Mediation Board cannot be bound by any other ruling than 
its own, and NMB must not be deterred in its adminis- 
tration of the representation procedures. 


This letter is certainly not intended to indicate to the 
Board its prerogatives and responsibilities and will not 
attempt to anticipate any other possible objections that 
FEIA may have included or may hereafter submit. It is our 
intention to make known to you, on behalf of the employees 
presently employed as flight engineers, the urgency for an 
immediate election. At the present time practically 100% 
of the employees have designated SOA as the bargaining 
representative, and yet because of the dilatory, smoke screen 
and obstruction tactics of the FELA, these employees are be- 
ing denied the right to have their own bargaining agent 
negotiate a new agreement for them. 


We respectfully urge that the Board forthwith proceed 
with the election on the basis of the payroll of June 15, 1961. 


Yours very truly, 
Roserr R. Rissman 
Robert R. Rissman 
RRERB/s 
ec: Mr. Wyatt 
Western Airlines 
Mr. Helbling 
SOA 
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EXHIBIT 16 


Wr, Rissman, Oxzanp & PosNER 
ATTORNEYS AT LAW 
257 South Spring Street 
Los Angeles 12, California, 13 July 1961 


Narionat Mzpiation Boarp, 
Washington 25, D. C. 


Att: E. C. Thompson, Executive Secretary. 


In re: The Second Officers Association and Western 
Airlines, Inc., Case No. R 3483. 


Gentlemen: 


We have today received from counsel for FELA a copy 
of his letter of July 8, 1961 addressed to you in the above 
matter. Although most of the matter in the photocopy is 
illegible, we have been able to decipher some of it. As we 
anticipated in our letter to you of July 10, 1961, although 
the alleged ‘‘arguments”’ of FELA counsel may be ingenious, 


none of the information submitted to you in the letter of 
July 8, 1961 affords any legal, factual or reasonable bases 
for not proceeding forthwith with the election based upon 
the payroll of June 15, 1961. 

The first three and one-half pages of Mr. Gromfine’s letter 
are not related to any of his contentions. We have no com- 
ment with respect to the matter contained therein, except 
to state that at the hearing on July 5 Mediator Wyatt made 
it quite clear that he was meeting with the parties for the 
purpose of attempting to obtain agreement on the eligibility 
date and to determine the mechanics of the election, and 
that any other questions would have to be determined by 
the Board. 

FELA continues to rely upon Rule 6. A proper reading 
and interpretation of Rule 6 requires that the request for re- 
instatement on account of alleged wrongful dismissal must 
be properly pending before proper authorities, and we sub- 
mit that there is no showing made that this is the case with 


SOW. ae Se 


bos 
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respect to any of the proceedings referred to by Mr. Grom- 
fine. He submits that the matter is now pending before three 
‘‘proper authorities’’ as follows: 

(a) The Unied States District Court for the Southern 
District of California. Mr. Gromfine relies upon a counter- 
claim filed in this U. S. Distriet Court action. Although 
on page 5 in his paragraph (a) he does not indicate when 
the counterclaim was filed, by reference to page 6, para- 
graph (b) we deduct that the counterclaim referred to was 
filed after June 23, 1961 or more than four (4) months 
after the termination of the employees. This counterclaim 
is filed in the face of the language of the Court in this same 
case on April 14, 1961, as indicated in our letter of July 10, 
1961, that ‘‘the court is compelled to the conclusion that 
the flight engineers individually each of them simply quit 
their jobs.’’ 

It is respectfully submitted that the counterclaim does 
not constitute a proper request properly pending before a 
proper authority which would justify permitting dismissed 
employees to vote. It is further submitted that the Board, 
and not the court will make the only determination as to 
eligibility. 

(b) FEA claims that its request on June 23, 1961 for a 
submission to the System Board of Adjustment is sufficient 
to bring the matter within the exception granted in Rule 6. 
Again we submit, first, that this matter was untimely and 
secondly, the additional or second counterclaim in the court 
litigation does not remedy the untimeliness of the original 
grievance. 

The Board should not be requested or expected to delay 
or postpone its processes based upon questionable and 
doubtful theories and conceptions, particularly where the 
Board is itself convinced with respect to the question of 
eligibility and further where only the Board would have the 
authority to determine the question of eligibility. 

(ec) FEIA’s third contention is that since it has offered 
to arbitrate a recommendation of the Feinsinger Commis- 
sion, this constitutes another ‘‘matter pending before a 
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proper authority.”’ There is no pending arbitration and 
there is no indication that there ever will be. Here again 
the contentions of ‘‘pending proceedings’’ are much too 
tenuous upon which to establish a proper foundation for 
postponement of the election in this matter. 

It is submitted that FELA’s request to the United States 
Attorney for an investigation is simply another tactic on 
the part of FELA by which it hopes to further delay these 
proceedings. At the hearing on May 26, 1961, before a 
member of the Board, the Second Officers Association made 
available to Mr. Gromfine for examination the two officers 
of the SOA who were present in the hearing room. We 
also made available to the Board the Minutes and Proposed 
Constitution and Bylaws of SOA. We believe that no 
proper or well-founded criticism can be made of the Board’s 
finding that “no fact was established from which even an 
inference—to say nothing of a conclusion—can be drawn 
supporting either of the charges made by FEIA.”’ 

We trust that Mr. Gromfine’s nine page letter will not 
be used by him as a spring-board for additional communica- 
tion, correspondence and other procedures which will delay 
the election. We submit that the Board has before it cer- 
tainly all of the pertinent information that it needs and 
that there is no necessity for any further hearings or any 
further statements, briefs or oral arguments by any of the 
parties. 

We again respectfully urge that the Board direct that 
the election be held among the flight engineers of Western 
Ajir-Lines on the payroll of June 15, 1961. 

Yours very truly, 
Rosert R. RissMAN, 
Attorney for Second Officers Association. 

RRR/s 
ec: Mr. Wyatt 

Western Airlines 

Mr. Helbling 

Zimring, Gromfine and Sternstein 

Second Officers Association 
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EXHIBIT 17 


Civ. AERONAUTICS Boarp 
Washington 25, D. C., July 7, 1961 


Mr. Ronaup A. Brown, 
President, Flight Engineers’ International Association, 
400 Indiana Avenue, N. W., Washington 1, D. C. 


Re:Complaint of Flight Engineers’ International 
Association v. Western Air Lines, Inc., alleging 
violations of the Railway Labor Act and the Fed- 
eral Aviation Act, CAB Docket 12223. 


Dear Mr. Brown: 


This is to advise you, pursuant to Rule 205 of the Board’s 
Rules of Practice in Economic Proceedings, of the decision 
reached by the undersigned in the matter of the complaint 
of the Flight Engineers’ International Association, AF'L- 
CIO (the Union) against Western Air Lines, Ine. (the Com- 
pany) filed on March 14, 1961. An answer to the complaint 
was filed on April 10, 1961, by the Company and the Union 
filed a reply on May 1, 1961. 


This decision is based upon various matters of record 
in (a) three cases in the United States District Court for 
the Southern District of California? (the parties in those 


1 The cases are Western Air Lines, Inc. v. Flight Engineers’ In- 
ternational Association, Civil Action No. 178-61 HW, USDC, S. D. 
Cal. (Action by Company to enjoin Union engineers’ walkout) ; (2) 
Flight Engineers’ International Association Vv. Western Air Lanes, 
Inc., Civil Action No. 362-61-PH, USDC, S.D. Cal. (Action to en- 
join Company from hiring ‘unqualified’? replacements for dis- 
charged Union engineers) ; and, (3) Western Air Lines, Inc. v. 
Flight Engineers’ International Association, Civil Action No. 510- 
61-PH, USDC, S. D. Cal. (Action by Company to enjoin Union’s 
“‘anlawful picketing”? and for damages). We take official notice 
of all matters of record in these three cases. Zahn v. Transamerica 
Corp., 162 F 2nd 36, 48, Note 20 (3d Cir. 1947). Inserted in the 
Board’s original docket in this case are copies of the various matters 
of record (including motions and pleadings) in the three cases. 
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cases are the Company and the Union and they involve the 
same labor dispute that is the basis of the Union’s complaint 
herein) and (b) the several proceedings before the National 
Mediation Board taken pursuant to the provisions of the 
Railway Labor Act. 


The findings and opinions of the District Court in the 
aforesaid three cases as well as the determinations of the 
National Mediation Board are all binding upon the Civil 
Aeronautics Board unless reversed or changed upon appeal. 


I 


An analysis of the allegations of the complaint and the 
Union reply to the Company’s answer shows that a labor 
dispute exists between the Union and the Company concern- 
ing flight engineers. With respect to this labor dispute the 
Union claims that: 

a. The Company has violated and continues to violate 
certain specified provisions of the Railway Labor Act by 
certain Company actions detailed in the Complaint and 
Union reply. 


b. The Company has disregarded the meaning and intent 
of Executive Order 10922, issued by the President of the 
United States, by discharging the flight engineers employed 
by the Company prior to the labor dispute and then refusing 
to reinstate them upon the issuance of the Executive Order. 


ce. The Company’s actions in violation of the Railway 
Labor Act and in disregard of Executive Order 10922 has 
resulted in the Company’s failure to provide certificated 
passenger and mail service in violation of Sections 401(e), 
401(1), 404(a), 404(b) and 406 of the Federal Aviation Act. 


d. The Company has sponsored a company union called 
“Second Officers Association’’ which has improperly inter- 
fered with its employees’ right to bargain collectively, all 
in violation of the Railway Labor Act. 
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a. On June 26, 1961, the District Court found,’ that: 


“(1 Under the Railway Labor Act there existed at the com- 
mencement of this action and there now exist between the 
parties a ‘minor dispute’ concerning interpretation of the col- 
lective bargaining agreement and the discharge of the individ- 
ual defendents. ... There also exists a dispute as to who is the 
‘representative’ authorized to act for the flight engineers in 
the employ of Western. 

“2. The Railway Labor Act compels administrative adjudi- 
cation of ‘minor disputes’ and ‘representation disputes.’ (45 
US.C.A. §§ 15la (5), 152 Sixth and Ninth, 153, 181, 182 and 
sce eee? 

“4. ‘Western is in full compliance with the procedures and 
processes prescribed by the Railway Labor Act and by the 
collective bargaining agreement and the agreement establishing 
the System Board in respect of the disputes here involved. 
None of such procedures and processes has been eoncluded.”’ 


The above findings by a court of competent jurisdiction 
dispose of the claim that the Company is in violation of 
the Railway Labor Act. 

b. The District Court has also considered the obligation 
of the Company with respect to Executive Order 10922. 
In this connection the District Court has stated: 


‘‘Both parties to this controversy concede that that order 
was not an order made under the Railway Labor Act, 45 US.C. 
160, providing for an emergency board. The parties to the 
action concede that both of them would be at liberty to dis- 
regard the Order of the President.® 

“On February 17, 1961 the flight engineers who were em- 
ployed by Western Air Lines failed to show up for work. The 
Union says there was no Union sponsored strike. If there was 
no strike the court is compelled to the conclusion that the flight 
engineers individually each of them simply quit their jobs.”’ ¢ 


In the light of the above opinion of the District Court, 


2 Western Air Lincs, Inc. v. Flight Engineers’ International 
Assoc. Civil No. 510-61, supra, findings of fact and conclusions of 
law, pages 6 to 8. 

3 Western Air Lines, Inc. v. Flight Engineers’ International 
Assoc. Civil No. 510-61, supra, p. 4. 

4 Flight Engineers’ International Assoc. v. Western Air Lines, 
Civil Action No. 362-61, USDC, S. D. Calif. Oral opinion, April 14, 
1961, p. 4 of transcript. 
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the Union complaint, based upon the alleged disregard of 
Executive Order 10922 cannot be sustained. 

c. It is obvious that the company’s failure to provide 
certificated passenger and mail service is a direct conse- 
quence of the labor dispute with the Union. Since the 
Company has been found not to be in violation of the 
Railway Labor Act by the District Court, it does not 
appear that the carrier is in violation of the conditions 
of its certificate or requirements of the Federal Aviation 
Act. The failure to provide service appears to fall within 
the purview of Section 205.7 of the Civil Aeronautics Board 
Economie Regulations which provides that temporary in- 
terruption of service caused by conditions which the holder 
of a certificate could not reasonably have been expected to 
foresee or control shall not be deemed to constitute a viola- 
tion of the terms, conditions, or limitations of such certifi- 
cate. 

d. The remaining Union complaint concerns the alleged 
Company sponsorship of the Second Officers Association. 
On June 21, 1961, the National Mediation Board, after 


hearing all parties, issued an order finding that the Union 
charges were without merit.5 


sat 

Based upon the foregoing, it appears that investigation 
of the Union allegations have not revealed that there are 
any reasonable grounds to believe that the provisions of the 
Federal Aviation Act have been or are being violated as 
alleged in the Complaint. Accordingly, it is the opinion 
of the undersigned as Director of the Bureau of Enforce- 
ment that it is not in the public interest to docket a petition 
of enforcement upon the Union complaint. 

Your attention is invited to Rule 205(c) of the Board’s 
Rules of Practice which grants a complainant fifteen (15) 
days in which to file a motion with the Board requesting a 
review of the decision of the undersigned not to institute 


® In the Matter of the application of the Second Officers’ Associa- 
tion National Mediation Board, Washington, Case No. R-3483. 
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an enforcement proceeding. In the event that you do not 
choose to seek review, this letter shall be deemed an order 
of the Board dismissing the complaint in accordance with 
Rule 205(b) unless review is initiated by the Board. 


Sincerely yours, J. G. Adams, 
J. G. Apams, 
Director, Bureau of Enforcement. 


ec: Terrell C. Drinkwater, Pres. 
Western Air Lines, Inc. 
P. O. Box 90005, Airport Station, 
Los Angeles 45, California. 


(Title of District Court and Cause) 


OPPOSITION TO MOTION FOR PRELIMINARY 
INJUNCTION 


Come now defendants by their attorney, the United States 
Attorney, and oppose plaintiff’s Motion for Preliminary In- 
junction on the grounds specified in defendants’ previously 
filed Motion to Dismiss Or, In the Alternative, For Summary 
Judgment. 

Incorporated herein by reference and made a part hereof 
is the affidavit of Eugene C. Thompson, Executive Secre- 
tary of the National Mediation Board, dated August 10, 
1961, which was previously filed in support of the aforesaid 
motion of defendants, and the additional documents pre- 
viously filed together with the Supplement to Defendants’ 
Motion to Dismiss Or, In the Alternative, For Summary 
Judgment, which are as follows: 

1. Affidavit of S. R. Shatto, Vice President Operations, West- 
ern Air Lines, Inc., dated August 14, 1961. 

2. Supplemental affidavit of the said S. R. Shatto, dated 
August 15, 1961. 

3. Certified copy of docket entries of the United States District 
Court for the Southern District of California in the case 
of Western Air Lines, Inc. v. Flight Engineers International 
Association, et al. No. 178-61-HW (identified as Defend- 
ants’ Exhibit A). 

. Certified copy of docket entries of the United States District 
Court for the Southern District of California in the case 
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of Flight Engineers, International Association, WES 

Chapter v. Western Air Lines, Inc., No. 362-61-PH (identi- 

fied as Defendants’ Exhibit B). 

. Certified copy of docket entries of the United States Dis- 

trict Court for the Southern District of California in the 

case of Western Air Lines, Inc. v. Flight Engineers Inter- 
national Association, et al., No. 510-61-PH (identified as 

Defendants’ Exhibit C). 

. Certified copies of the following records of the United States 

District Court for the Southern District of California (all 

such copies being identified collectively as Defendants’ 

Exhibit D). 

(a) Temporary restraining order and order to show cause 
(filed February 18, 1961), in the case of Western Air 
Lines, Inc. v. Flight Engineers International Associa- 
tion, et al., No. 178-61-HW. 

(b) Complaint for injunction filed March 28, 1961, Re- 

porter’s Transcript of Proceedings of April 12, 1961, 
Reporter’s Transcript of Proceedings of April 14, 1961 
(Opinion of the Court), and Findings of Fact, Con- 
clusions of Law and Order (filed April 27, 1961 and 
entered April 28, 1961), in the case of Flight Engineers 
International Association, WES Chapter v. Western 
Air Lines, Inc., No. 362-61-PH. 
Complaint for Injunction and Damages (filed April 27, 
1961), Memorandum Opinion (filed June 13, 1961), 
and Findings of Fact, Conclusions of Law and Order 
Granting Injunction (filed June 26, 1961 and entered 
June 27, 1961), in the case of Western Air Lines, Inc. 
v. Flight Engineers International Association, et al., 
No. 510-61-PH. 


/s/ David C. Acheson, 
Dav C. ACHESON, 
United States Attorney. 
/s/ Edward P. Troxell, 
Epwarp P. TroxE11, 
Principal, 
Assistant United States Attorney. 
Joseph M. Hannon, 
Josep M. Hannon, 
Assistant United States Attorney. 
Harold D. BRhynedance, Jr., 
Hanorp D. RHYNEDANCE, JE., 
Assistant United States Attorney. 
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(Title of District Court and Cause) 


SUPPLEMENT TO DEFENDANTS’ MOTION TO DIS- 
MISS OR, IN THE ALTERNATIVE, FOR SUM- 
MARY JUDGMENT 


Come now defendants by their attorney, the United States 
Attorney, and hereby supplement their previously filed 
Motion to Dismiss Or, In the Alternative, For Summary 
Judgment, by the following: 


. Affidavit of S. R. Shatto, Vice President Operations, West- 
ern Air Lines, Inc., dated August 14, 1961, 

. Supplemental affidavit of the said S. R. Shatto, dated 
August 15, 1961. 

. Certified copy of docket entries of the United States District 
Court for the Southern District of California in the case of 
Western Air Lines, Inc. v. Flight Engineers’ International 
Association, et al. No. 178-61-HW (identified as Defend- 
ants’ Exhibit A). 

. Certified copy of docket entries of the United States District 
Court for the Southern District of California in the case of 
Flight Engineers’ International Association, WES Chapter 
v. Western Air Lines, Inc., No. 362-61-PH (identified as 
Defendants’ Exhibit B). 

. Certified copy of docket entries of the United States District 
Court for the Southern District of California in the case 
of Western Air Lines, Inc. v. Flight Engineers’ Interna- 
tional Association, et al., No. 510-61-P.H. (identified as De- 
fendants’ Exhibit C). 

. Certified copies of the following records of the United 
States District Court for the Southern District of Cali- 
fornia (all such copies being identified collectively as De- 
fendant’s Exhibit D) : 

(a) Temporary restraining order and order to show cause 
(filed February 18, 1961), in the case of Western Air 
Lines Inc. v. Flight Engineers International Associa- 
tion, et al., No. 178-61-HW. 

(b) Complaint for injunction filed March 28, 1961, Re- 
porter’s Transcript of Proceedings of April 12, 1961, 
Reporter’s Transcript of Proceedings of April 14, 1961 
(opinion of the Court), and Findings of Fact, Con- 
clusions of Law and order (filed April 28, 1961), in 
the case of Flight Engineers International Association, 
WES Chapter v. Western Atr Lines, Inc., No. 362-PH. 
Complaint for Injunction and Damages (filed April 
27, 1961), Memorandum Opinion (filed June 13, 1961), 
and Findings of Fact, Conclusions of Law and Order 
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Granting Injunction (filed June 26, 1961 and entered 
June 27, 1961, in the case of Western Air Lines, Inc. v. 
Flight Engineers International Association, et al., No. 
510-61-PH. 
/s/ David C. Acheson, 
Dav C. ACHESON, 
United States Attorney. 
/s/ Edward P. Troxell, 
Epwazp P. Trox&L1, 
Principal, 
Assistant United States Attorney. 
/s/ Joseph M. Hannon, 
JoserH M. Hannon, 
Assistant United States Attorney. 
/s/ Harold D. Bhynedance, Jr., 
Harotp D. RHYNEDANCE, JE., 
Assistant United States Attorney. 


(Title of District Court and Cause) 


AFFIDAVIT IN SUPPORT OF DEFENDANTS’ MO- 
TION TO DISMISS, ETC., AND IN OPPOSITION 
TO PLAINTIFF’S MOTION FOR PRELIMINARY 
INJUNCTION 


Srare or CaLiFORNIA, 


County of Los Angeles, ss: 


S. B. Suarro, being duly sworn, deposes and says: 


1. I now am, and since 1947 have been, Vice President- 
Operations of Western Air Lines, Ine. In this capacity I 
have general supervision of the Company’s flight opera- 
tions, including the supervision of flight engineers. 

2. Under the flight engineers’ collective bargaining agree- 
ment, the Company has the right to discipline or discharge 
its fight engineers and such action may be taken without 
an investigation or hearing. A copy of the agreement is 
attached, marked Exhibit 1. If the flight engineer desires 
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to challenge the Company’s action, the agreement prescribes 
the steps he must take and the time limits within which 
each of the steps must be taken. If the flight engineer 
fails to take any of the prescribed steps within the pre- 
scribed time limit, the action of the Company is final and 
binding. 

3. The procedure which a flight engineer must follow to 
obtain a review of dismissal or disciplinary action is set 
forth in Section 20 of the collective bargaining agreement. 
This right of appeal must be exercised by the individual 
flight engineer. 

4. If the grievance of an individual flight engineer is not 
settled under the Section 20 procedures, the union has the 
right to appeal the grievance to the System Board of Ad- 
justment, established in a separate agreement. (The Sys- 
tem Board agreement is set forth in Exhibit 1, at pp. 47-55; 
see subparagraph (f) on p. 48.) The union’s right to appeal 
a dispute to the System Board of Adjustment is conditioned 
on prior compliance with the Section 20 procedures. 

5. All investigations and hearings held in accordance with 
the procedures set forth in Section 20 of the collective 
bargaining agreement are conducted by me or an official 
of the Company under my supervision. 

6. At about 10:00 p.m. on February 17, 1961, the Com- 
pany’s flight engineers began a concerted refusal to accept 
their normal work assignments. This walkout occurred 
without any prior notice to the Company. Since there was 
no dispute between the Company and the flight engineers 
which would justify a concerted refusal to work, this action 
was clearly illegal under the Railway Labor Act and was 
contrary to the flight engineers’ contractual obligations. 

7. On February 18, 1961, the United States District 
Court for the Southern District of California issued an 
order restraining the flight engineers from continuing the 
illegal walkout. The flight engineers refused to comply with 
the Court order. 

8. As each flight engineer refused to perform his work 
assignment, the Company requested him individually to 
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accept his assigned flight; upon his refusal to do so, the 
Company terminated his employment and notified him of 
such action. Most of the flight engineers were discharged 
during the first four days, but the process continued as they 
returned to duty from vacation, sick leave and other ab- 
sences and refused to work. The last termination occurred 
on March 20, 1961. 

9. Some flight engineers did not refuse to work and are 
still in the employ of the Company. 

10. The number of flight engineers who were terminated 
for refusing to work was 123. Only nine appealed the Com- 
pany’s action in accordance with the procedures of and 
within the time specified in Section 20 of the collective bar- 
gaining agreement. Investigations and hearings were held 
thereon by an operating official of the Company. In each 
instance, the hearing officer denied the appeals. Six of the 
grievants appealed to me from the decision of the hearing 
officer; the other three made no appeal, accepting the de- 
cision of the hearing officer. 

11. A second hearing was scheduled for the six who 
appealed. My designee in each case reviewed the evidence 
presented at the original hearing and gave the employee 
and his representative an opportunity to present additional 
evidence. In each of the six cases, my designee found that 
the Company’s action was justified. The union did not 
appeal any of these cases to the System Board of Adjust- 
ment. The time for appealing the last of these six cases 
to the System Board expired on or about May 19, 1961. 

12. The Company’s action in terminating the employ- 
ment of these 123 flight engineers became final and binding, 
as provided in Section 20 (C) (1) of the collective bargain- 
ing agreement, long before the letter referred to in the next 
paragraph. Section 20 (C) (1) reads: 

“Tf any decision made by the Company under the provisions 
of this Section is not appealed by the Flight Engineer affected 
within the time limit prescribed herein for such appeals, the 
decision of the Company shall become final and binding.’’ 


13. On June 23, 1961, Arne L. Anderson, President of the 
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WES Chapter of the Flight Engineers’ International Asso- 
ciation, wrote to T. S. Shrader, Western’s Director of 
Labor Relations, purporting to appeal the discharge of 
“all the Flight Engineers who were discharged on or after 
February 17, 1961 because of their participation in the 
walkout.’ A copy of the letter is attached, marked Exhibit 
2, This alleged ‘‘grievance’’ was not properly filed under 
either Section 20 of Section 21, since both of these sections 
require an appeal to a supervisor and then to me. Mr. 
Shrader is not in a supervisory position with respect to 
flight engineers or otherwise; no appeal has been made to 
me. Moreover, assuming the purported ‘‘grievance”’ had 
been properly filed—in the foregoing respects—the filing 
was untimely. As to 114 of the discharged flight engineers, 
the time expired 7 days after notification of discharge. 
The facts relating to the other nine flight engineers are 
set out above in paragraphs 10 and 11. The System Board 
of Adjustment has no jurisdiction over grievances of em- 
ployees, whether under Section 20 or Section 21, unless the 
grievances have first been processed in accordance with 
Section 20 of the agreement. Mr. Shrader’s response to the 
alleged ‘‘grievance”’ is attached, marked Exhibit 3. 

14. There is no valid appeal pending before me or any 
supervisor in the Company or before the System Board 
of Adjustment, concerning the reinstatement of any or 
all of the discharged flight engineers. 

15. All the replacement flight engineers hired by the 
Company are classified as flight engineers. All of them re- 
ceive the rates of pay and work under the hours of labor 
and other employment conditions prescribed in Exhibit 1. 
Flight engineers who were assigned to Boeing jet aircraft 
on February 17, 1961, and who were terminated for refusing 
to work were not replaced. The number of flight engineers 
so assigned on February 17, 1961, was 7. 

16. At the time of the walkout on February 17, 1961, 
the Company and the union were in the course of negotiat- 
ing on proposed changes in Exhibit 1. These negotiations, 
which had been in progress since December 28, 1960, had 
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not reached a deadlock on February 17, 1961, nor had there 
been any application to the National Mediation Board for 
its services. A negotiating session scheduled for February 
21, 1961, was cancelled by the union following the walkout 
on February 17, 1961. 

17. The parties resumed negotiations on March 29, 1961, 
and have held a few negotiating sessions since that date. 

18. On June 19, 1961, the National Mediation Board di- 
rected that a mediator be assigned to conduct an investiga- 
tion in the representation dispute which is the subject of 
this litigation. 

19. On June 20, 1961, the Company advised FEIA that, 
in view of the existence of a dispute as to whether FEIA 
represented Western’s flight engineers, the Company was 
not prepared to continue negotiations until it had an oppor- 
tunity to determine its rights and obligations under the 
circumstances. A copy of Mr. Shrader’s letter dated June 21, 
1961, confirming such advice, is attached, marked Exhibit 4. 

20. On July 7, 1961, in response to a question posed by 
the Company, the National Mediation Board advised that 
the Company need not continue negotiations in view of the 
representation dispute. The Board further advised that 
its policy was to refuse to mediate a contract dispute while 
a representation dispute, involving the same employees, was 
under investigation. 

21. On July 19, 1961, the Company suggested to FELA 
that negotiations be recessed indefinitely. 

22. On July 28, 1961, the Company advised FEIA that 
the Company would negotiate rates of pay, rules and work- 
ing conditions with the employee representative certified 
by the National Mediation Board at the conclusion of the 
present representation dispute. A copy of this letter is 
attached, marked Exhibit 5. 

23. The Company does not intend to negotiate rates of 
pay, rules or working conditions with any representative 
of the flight engineers until the National Mediation Board 
acts definitively on the existing representation dispute. 
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24. On April 3, 1961, the Company submitted a Statement 
of Position to the President’s Commission on the Airlines 
Controversy (Feinsinger Commission). A copy of the State- 
ment is attached, marked Exhibit 6. 


25. On May 24, 1961, the commission submitted its report 
to the President. On June 23, 1961, the Company informed 
the chairman of the commission that its position had not 
changed from that stated in Exhibit 6; i.e., Western refused 
(and still refuses) to rehire the discharged flight engineers. 


S. B. Saarro 
S. B. Shatto 


Subscribed and sworn to before me this 14th day of Au- 
gust, 1961. 
(szaL] Erse, GRunvEEN, 
Notary Public in and for Said County and State. 
My Commission Expires Feb. 15, 1965. 
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EXHIBIT 1 


AGREEMENT 
BETWEEN 
Wesregen Arr Lixzs, Inc. 
AND THE 
Fuicut ENGINEERS 
IN THE SERVICE OF 
Western Ar Lives, Inc. 
AS REPRESENTED BY 
Fucut Encrveers’ INTERNATIONAL ASSOCIATION, 
WES Cuarter AFL-CIO 


ee @ 
PREAMBLE 


This Agreement is made and entered into in accordance 
with the provisions of the Railway Labor Act, as amended, 
by and between Western Air Lines, Inc., hereinafter known 


as the ‘‘Company”’, and the Flight Engineers in the service 
of Western Air Lines, Inc., as represented by the Flight 
Engineers’ International Association, WES Chapter, AFL- 
CIO, hereinafter known as the ‘‘ Association.”’ 

It is hereby mutually agreed: 


es ° e 
Section 20—INVESTIGATION AND DISCIPLINE 


(A) Hearing. 

1. A Flight Engineer shall not be disciplined or dismissed 
from the services of the Company without notification of 
such action, nor without an investigation and hearing there- 
on, provided that such Flight Engineer makes written re- 
quest for such investigation and hearing within seven (7) 
days after receiving such notification. 

2, Flight Engineer may be held out of service by the Com- 
pany pending such investigation and hearing and appeals 
therefrom. 


75 


3. Such writen request for an investigation and hearing 
Shall be addressed to the Flight Engineer’s immediate 
Supervisor with a copy thereof to the Director-Flight Opera- 
tions of the Company. 

4. Prior to such 
Engineer shall be n 


choice or by his dul 
tives. 

5. Sach investigation and hearin 
operating official 


quest therefor. 

6. Within ten ( 10) days after close of such investigation 
and hearing the Company shall announce its decision in 
writing and shall furnish the Flight Engineer, or his duly 
accredited representative, a copy thereof. 


(B) Appeal. 


1. When a copy of such decision has been received by the 
Flight Engin edited representative or 
h Flight Engineer is dissatisfied 


written requ 
of the Company, or his designee, 
2. Within ten (10) days after the close of such investi- 
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gation and hearing, the Vice-President Operations or his 
designee, shall announce his decision in writing and shall 
furnish the Flight Engineer, or his duly accredited repre- 
sentative or representatives, with a copy thereof. 


(C) General. 


1. If any decision made by the Company under the pro- 
visions of this Section is not appealed by the Flight Engi- 
neer affected within the time limit prescribed herein for 
such appeals, the decision of the Company shall become 
final and binding. 

2, Nothing in this Agreement shall extend the right of 
investigation and hearing, stipulated in paragraph (A) 1 
of this Section, to a Flight Engineer during his probationary 
period. 

3. If, as a result of any hearing or appeal therefrom, as 
provided herein, a Flight Engineer is exonerated, he shall, 
if he has been held out of service, be reinstated without loss 
of seniority and shall be paid for such time lost in an 
amount which he would have ordinarily earned had he been 
continued in service during such period. 

4, If, as a result of any hearing or appeal therefrom as 
provided herein, the Flight Engineer shall be exonerated, 
the personnel record shall be cleared of the charges. 

5. It is agreed by the parties hereto that the periods of 
time for hearings, decision and appeals, established in this 
Section, shall be considered as maximum periods and that 
when hearings, decisions and appeals can be handled in a 
period of less than the maximum time stipulated, every 
effort will be made so to expedite such cases. 

6. When it is mutually agreed that a stenographie report 
is to be taken of the investigation and hearing in whole or 
in part, the cost will be borne equally by both parties to 
the dispute. In the event it is not mutually agreed that a 
stenographic report of the proceedings shall be taken, any 
written record available, taken of such investigation and 
hearing shall be furnished to the other party to the dispute 
upon request, provided that the cost of such written record 
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so requested shall be borne equally by both parties to the 
dispute. 

7. After the appeal provisions hereinbefore provided have 
been complied with, further appeal by the Flight Engineer, 
if made, shall be to the ‘“‘Western Air Lines Flight Engi- 
neers’ System Board of Adjustment’’ as provided for in 
the Agreement between Western Air Lines, Inc. and the 
Flight Engineers in the Service of Western Air Lines, Inc., 
as represented by the Flight Engineers International Asso- 
ciation, WES Chapter, AFL-CIO, covering the establish- 
ment and maintenance of a System Board of Adjustment, 
dated April 11, 1958 provided, such appeal is made within 
thirty (30) days from the date of receipt by the Flight Engi- 
neer, or his duly accredited representative, of the decision 
of the Vice-President Operations. All submissions to the 
System Board of Adjustment shall be made in conformity 
with paragraph (H) of the Adjustment Board Agreement. 


Section 21—GriIEVANCES 


Any Flight Engineer, or group of Flight Engineers, 


hereunder, who have a grievance concerning any action of 
the Company affecting them shall be entitled to the same 
right of investigation and hearing and the same privileges 
concerning appeal as are accorded herein to individual 
Flight Engineers. 
° e s 
Agreement Between Western Air Line, Inc. and the Flight 
Engineers in the Service of Western Air Lines, Inc., As 
Represented by the Flight Engineers International As- 
sociation WES Chapter, AFL-CIO, Covering the Es- 
tablishment and Maintenance of a System Board of 
Adjustment 


Tt Is Mutually Agreed That: 
(a) 1. The term ‘‘Company’’, as used herein, shall be 
construed to mean Western Air Lines, Inc. 
2. The term “Association’’, as used herein, shall be 
construed to mean the Flight Engineers International 
Association, WES Chapter, AFL-CIO. 
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3. The term ‘‘Flight Engineers Agreement’’, as used 
herein, shall be construed to mean the Agreement be- 
tween Western Air Lines, Inc., and the Flight Engi- 
neers in the service of Western Air Lines, Inc., as 
represented by the Flight Engineers International 
Association, WES Chapter, AFL-CIO, dated April 
11, 1958, or any extension or renewal of that Agree- 
ment. 


(b) In compliance with Section 204, Title 11, of the 
Railway Labor Act, as amended, there is hereby established 
a System Board of Adjustment for the purpose of adjusting 
and deciding disputes which may arise under the terms of 
the Flight Engineers Agreement and which are properly 
submitted to it, which Board shall be known as “Western 
Air Lines Flight Engineers’ System Board of Adjustment,’’ 
hereinafter referred to as the ‘‘Board.’’ 

(c) The Board shall consist of four (4) members, two 
(2) of whom shall be selected and appointed by the Associ- 
ation and two (2) by the Company, and such appointees 
shall be known as ‘‘Adjustment Board Members.’’ 

(d) The four members shall serve for one (1) year from 
the date of their appointment or until their successors 
have been duly appointed. Vacancies in the membership of 
the Board shall be filled in the same manner as is provided 
herein for the selection and appointment of the original 
members of the Board. 

(e) The Board shall have jurisdiction over disputes be- 
tween any employees covered by the Flight Engineers 
Agreement and the Company growing out of grievances or 
out of interpretation or application of any of the terms 
of the Flight Engineers Agreement. The jurisdiction of the 
Board shall not extend to proposed changes in hours of 
employment, rates of compensation or working conditions 
covered by existing Agreements between the parties hereto. 

(f) The Board shall consider any dispute properly sub- 
mitted to it by the President of the Association or by the 
Chief Operating Officer of the Company, when such dispute 
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has not been previously settled in accordance with the 
terms provided for in the Flight Engineers Agreement. 


(g) Appointments of members of the Board shall be made 
by the respective parties within thirty (30) days from the 
date of the signing of this Agreement and said appointees 
shall meet in the City of Los Angeles, California, within 
forty-five (45) days from the date of the signing of this 
Agreement, and shall organize and select a Chairman and 
a Vice-Chairman, both of whom shall be members of the 
Board. The term of the office of Chairman and Vice-Chair- 
man shall be one (1) year. Thereafter the Board shall 
designate one of its members to act as Chairman and one 
to act as Vice-Chairman for one (1) year terms. Each officer 
so selected shall serve for one (1) year and until his suc- 
cessor has been duly selected. 


The office of Chairman shall be filled and held alternately 
by an Association member of the Board and by a Company 
member of the Board. When an Association member is 
Chairman a Company member shall be Vice-Chairman, and 
vice versa. The Chairman, or in his absence, the Vice- 
Chairman, shall preside at meetings of the Board and at 
hearings and shall have a vote in connection with all actions 
taken by the Board. 


After the organization meeting referred to herein, the 
Board shall thereafter meet in the City where the General 
Offices of Western Air Lines, Inc. are maintained (unless 
a different place of meeting is agreed upon by the Board) 
during the first week in June and the first week in Decem- 
ber of each year, provided that at such times there are cases 
filed with the Board for consideration, and shall continue 
in session until all matters before it have been considered, 
unless otherwise mutually agreed upon. 


(h) All disputes properly referred to the Board for con- 
sideration shall be addressed to the Chairman. Five (5) 
copies of each petition, including all papers and exhibits 
in connection therewith, shall be forwarded to the Chair- 
man, who shall promptly transmit one (1) copy thereof 
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to each member of the Board. Each case submitted shall 
show: 

1. Question or questions at issue. 

2. Statement of Facts. 

3. Position of employee or employees. 

4. Position of Company. 


When possible joint submissions should be made, but if 
the parties are unable to agree upon a joint submission 
then either party may submit the dispute and its position 
to the Board. No matter shall be considered by the Board 
which has not first been handled in accordance with the 
appeals provisions of the Flight Engineers Agreement, 
including the rendering of a decision thereon by the Chief 
Operating Officer of the Company. 

(i) Upon receipt of notice of the submission of a dispute, 
the Chairman shall set a date for hearing, which shall be 
at the time of the next regular meeting of the Board, or, 
if at least two (2) members of the Board consider the matter 
of sufficient urgency and importance, then at such earlier 
date and at such place as the Chairman and Vice-Chairman 
shall agree upon, but not more than fifteen (15) days after 
such request for meeting is made by at least two (2) of 
said members and the Chairman shall give the necessary 
notices in writing of such meeting to the Board members 
and to the parties to the dispute. 

(j) Employees covered by the Flight Engineers Agree- 
ment may be represented at Board hearings by such person 
or persons as they may choose and designate, and the Com- 
pany may be represented by such person or persons as it 
may choose and designate. Evidence may be presented 
either orally or in writing or both. 

On request of individual members of the Board, the Board 
may, by majority vote, or shall at the request of either 
the Association representative or the Company representa- 
tives thereon, summon any witnesses who are employed 
by the Company and who may be deemed necessary by the 
parties to the dispute, or by either party, or by the Board 
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itself, or by either group of representatives constituting the 
Board. 

The number of witnesses summoned at any one time 
shall not be greater than the number which can be spared 
from the operation without interference with the services 
of the Company. 

(k) A majority vote of all members of the Board shall 
be competent to make a decision. 

(1) Decisions of the Board in all cases properly referable 
to it shall be final and binding upon the parties hereto. 

(m) When a deadlock occurs in a case properly submitted 
to the Board, it shall be the duty of the Board to endeavor 
to reach a decision, and, failing in this, to endeavor to agree 
within thirty (30) days upon a procedure for breaking 
such deadlock. In any case involving dismissal, disciplinary 
action, interpretation or application of any of the terms 
or provisions of the Flight Engineers’ Agreement where 
the said System Board of Adjustment becomes deadlocked 
and is unable to reach a decision upon a method for break- 
ing the deadlock within the above-prescribed thirty (30) 
days, either the Company or the Association may petition 
the National Mediation Board for the appointment of a 
neutral referee to sit with the System Board of Adjustment 
as a member thereof. Such Board of Adjustment, as then 
constituted shall consider the dispute pending before it, 
and a majority vote of the Board shall be final, binding 
and conclusive upon the Company and the Association and 
anyone they may represent having an interest in the dis- 
pute. In case neither the Company nor the Association peti- 
tions the National Mediation Board within thirty (30) days 
after the thirty-day period prescribed in this paragraph for 
breaking deadlocks, the matter in question shall be deemed 
by all parties concerned to be ended and no action thereon 
shall be taken thereafter by either party. 

(n) Nothing herein shall be construed to limit, restrict 
or abridge the rights or privileges accorded either to the 
employees or to the employer, or to their duly accredited 
representatives, under the provisions of the Railway Labor 
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Act, as amended, and the failure to decide a dispute under 
the procedure established herein shall not, therefore, serve 
to foreclose any subsequent rights which such law may 
afford or which may be established by the National Medi- 
ation Board by orders issued under such law with respect 
to disputes which are not decided under the procedure 
established herein. 

(0) The Board shall maintain a complete record of all 
matters submitted to it for its consideration and of all 
findings and decisions made by it. 

(p) Each of the parties hereto will assume the compen- 
sation, travel expense and other expenses of the Board 
Members selected by it. 

(q) Each of the parties hereto will assume the compen- 
sation, travel expense and other expenses of the witnesses 
called or summoned by it. So far as space is available, 
witnesses who are employees of the Company shall receive 
free transportation over the lines of the Company from the 
point of duty or assignment to the point at which they 
must appear as witnesses and return, to the extent per- 
mitted by law. 

(r) The Chairman and Vice-Chairman, acting jointly, 
shall have the authority to incur such other expenses as 
in their judgment may be deemed necessary for the proper 
conduct of the business of the Board and such expense 
shall be borne one-half by each of the parties hereto. Board 
members who are employees of the Company shall be 
granted necessary leaves of absence for the performance 
of their duties as Board Members. So far as space is avail- 
able, Board Members shall be furnished free transportation 
over the lines of the Company for the purpose of attending 
meetings of the Board, to the extent permitted by law. 

(s) It is understood and agreed that each and every 
Board Member shall be free to discharge his duty in an 
independent manner, without fear that his individual rela- 
tions with the Company or with the employees may be 
affected in any manner by any action taken by him in good 
faith in his capacity as a Board Member. 


83 


(t) This Agreement shall become effective as of the date 
of the signing hereof and shall continue in full force and 
effect until January 1, 1961, and thereafter shall be subject 
to change as provided for in Section 6, Title 1, of the 
Railway Labor Act, as amended. 


Ix Wrrvess WueEneor, the parties hereto have signed this 
agreement as of the 11th day of April, 1958. 


For Western Am Lives, Inc.: 
/3/ S&S. B. Shatto, 
S. BR. Saarro, 
Vice President-Operations. 


/s/ J. W. Shuster, 
J. W. SHUSTER, 
Director of Labor Relations. 


Witness: 
/s/ Boseet GALLAGHER 


For Fuicat Enorverrs Invernationar Association, WES 
Cuarter, AFL-CIO: 
/s/ George K. Heinz, 
Grorce K. Herz, 
President. 


Witness: 
/s/ D. EB. Lenstxe 
/s/_ A. L. ANDERSON 
/s/ A.J. BaKer 
/s/_ A. J. Berrvocr 
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June 26, 1961 


Mr. Arve L. ANDERSON 
President, WES Chapter 
Flight Engineers’ Intl. Assn. 
P. O. Box 90303, Airport Sta. 
Los Angeles, California 


Dear Mr. Anderson: 


This will acknowledge receipt of your letter of June 23, 
1961 purporting to set forth a grievance under the terms of 
the Agreement between Western Air Lines, Inc. and the 
Flight Engineers’ International Association. 


This is to advise you your letter is not in accordance with 
the terms of the Agreement and, therefore, is rejected. 
Accordingly, your letter is being returned to you, and is 
enclosed herewith. 


Very truly yours, 


TERRELL S. SHRADER, 
Director of Labor Relations. 
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EXHIBIT 6 


STATEMENT OF POSITION BY WESTERN AIR 
LINES, INC. SUBMITTED TO THE PRESIDENT’S 
COMMISSION ON THE AIRLINES CONTRO- 
VERSY 


By letter dated March 25, the President’s Commission on 
the Airlines Controversy requested Western Air Lines to 
submit a written statement of information and position. 
This statement is furnished in response to that request. 

Beginning at 10:00 p.m. on Friday, February 17, without 
prior notice, Western’s flight engineers stopped working. 
When the flight engineers began their strike, Western and 
FEIA were negotiating an amendment to their working 
agreement in accordance with provisions of the Railway 
Labor Act. These negotiations, which began on December 
28, 1960, were being conducted in a routine manner and a 
negotiating session was scheduled for February 21. There 
was no dispute on February 17 which would permit a legal 
strike; the strike was clearly illegal. 

The following day, February 18, Western filed a Com- 
plaint in the District Court of the United States, Southern 
District of California, and the court immediately issued a 
temporary restraining order enjoining FEIA and West- 
ern’s flight engineers from continuing the strike. This order 
was served on the appropriate FELA officials on February 
18, as directed by the court. However, with the exception of 
a few men, Western’s flight engineers continued their walk- 
out in defiance of the court order. 

Western’s supervisors telephoned each flight engineer 
individually, asked him to perform his duty and warned 
him that his services would be terminated if he refused to 
work. These calls continued for a number of days, with a 
majority of refusals—and resulting terminations—occur- 
ring during the first four days of the walkout. Those flight 
engineers who were on vacation or sick leave were not asked 
to report for work until their vacation leave expired or they 


86 


reported back from sick leave. Flight engineers who re- 
ported for work continued on the payroll and now are flying. 

As the illegal strike continued, Western’s management 
planned a long-range course of conduct, considering its 
obligations to the public and to its shareholders and em- 
ployees. With the grounding of Western’s last flight on 
Tuesday, February 21, the following 4-point policy was an- 
nounced to all employees and to interested government 
officials : 

1. That the flight engineers who refused to fly scheduled 
trips either had been, or would be, removed from the payroll 
immediately ; 

2. That Western already had begun employing and train- 
ing replacements for the terminated flight engineers; 

3. That Western intended first to provide service over 
those portions of its system where no other air service 
existed, and then restore service on its other routes; and, 

4. That furloughed employees would be recalled to duty 
as needed and as promptly as possible. 

Western is not bound by any agreements reached at the 
meetings held, beginning February 18, between the Com- 
mission, the Secretary of Labor, and the parties named in 
the President’s Executive Order, dated February 21, 1961. 
Western was not invited to attend these meetings, did not 
participate in the meetings, and is not a party to any com- 
mitments which may have been made at the meetings. 

On February 22, Western was first invited to become a 
party to the Commission’s investigation on condition that 
Western restore the discharged flight engineers to their 
former jobs. This Western declined to do, because of the 
carefully considered policy which had been decided upon, 
announced, and implemented. Later, Western, without its 
consent, was named as a party to the Commission’s proceed- 
ings. As indicated to the Commission at a meeting held in 
Los Angeles on February 27, Western is participating in the 
Commission’s proceedings at the Commission’s request, not 
because of any prior commitment on Western’s part. Even 
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though Western is participating in these proceedings, there 
remains a serious question as to whether Western is now 
a proper party to this investigation. 

The FELA has filed a Complaint against Western before 
the Civil Aeronautics Board, and another in the District 
Court of the United States, Southern District of California. 
The FEIA instituted both of these actions subsequent to 
the appointment of the President’s Commission. Western is 
now preparing defenses to both actions. 

Western’s refusal to rehire the wildcat strikers was based 
on this fundamental concept of labor relations: A working 
agreement must be respected by both parties; the Railway 
Labor Act must be respected by both parties; and court 
orders must be respected by both parties. The company 
could not condone the willful rejection of this concept by 
the flight engineers. Insofar as Western is concerned, the 
reinstatement of the flight engineers who were discharged 
for refusing to work is a closed matter. 

Since this illegal strike began Western has employed 
pilot-qualified replacements for the discharged flight engi- 
neers. A great number of these new employees also had 
flight engineers certificates issued by the Federal Aviation 
Agency. Sufficient new employees have been hired to per- 
mit complete operation of Western’s flight schedules. Most 
of the new hires have completed the additional training nec- 
essary to qualify on Western’s flight equipment as required 
and approved by the Federal Aviation Agency and Western. 

On Thursday, March 2, Western began to restore serv- 
ice. Since that date schedules have been added as rapidly 
as possible, consistent with safety and availability of quali- 
fied personnel. Western now has resumed service to all of 
the 34 cities on its system except five, using Boeing 707 jets, 
Electra prop-jets, and Douglas DC-6B’s. Western expects 
to resume service to the five remaining cities in the very 
near future, and expects all flight operations to be back to 
normal shortly. 


Western respects the right of its employees to choose 
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their own unions, and is always ready to work with their 
unions to accomplish the primary objective of the Railway 
Labor Act: To avoid interruption of public transportation 
by prompt and orderly settlement of labor disputes. This 
objective cannot be reached by illegal means; it should not 
be sought by extra-legal means. This objective can only be 
reached by encouraging—by requiring—lawful conduct; it 
cannot be reached by condoning—by rewarding—lawless 
conduct. 


April 3, 1961 
Los Angeles, California 


(Title of District Court and Cause) 


SUPPLEMENTARY AFFIDAVIT IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS, ETC., 
AND IN OPPOSITION TO PLAINTIFF’S MOTION 
FOR PRELIMINARY INJUNCTION 


Strate or CaLiForN1, 
County of Los Angeles, ss: 


S. R. Suarro, being duly sworn, deposes and says: 


1. I am the same S. R. Shatto who made an affidavit on 
August 14, 1961, in this action. 

2. A dispute arose between Western and FEIA as to 
whether replacement flight engineers were qualified under 
Section 3, pp. 46, of Exhibit 1 attached to my August 14 
affidavit. 

3. FELA sought to have the dispute settled in 362-61-PH, 
USDC SDCal. The court deferred to the primary juris- 
diction of the System Board of Adjustment. See pp. 47-55 
of Exhibit 1. 

4. On April 7, 1961, Western submitted the dispute to 
the System Board, in accordance with Section (f), p. 48, 
of Exhibit 1. A copy of the submission is attached, marked 
Exhibit A. 
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5. The System Board met on June 5, in accordance with 
Sections (g) and (i), pp. 49-50, of Exhibit 1, since there 
was no request for an earlier hearing date. 


6. The four-member board deadlocked and was not able 
to agree upon a procedure for breaking the deadlock. There- 
fore, on June 28, the parties mailed a petition to the 
National Mediation Board for the appointment of a neutral 
referee to sit with the System Board, in accordance with 
Section (m), p. 52, of Exhibit 1. A copy of the petition is 
attached, marked Exhibit B. 


7. Only one question is pending before the System Board 
under this submission: Whether the company complied with 
Section 3 of the working agreement in hiring replacement 
flight engineers. Reinstatement of discharged flight engi- 
neers is mot in issue. 


8. A substantial number of the replacement flight engi- 
neers have either A & E or A & P certificates, so there is 
no question as to their qualification under Section 3 of 
Exhibit 1. Those flight engineers who do not have an 
A&E or an A & P certificate when they are hired have 
twelve months within which to get a certificate. If any 
one of those who do not have a certificate fails to get a 
certificate within this 12-month period, the company must 
dismiss him as a flight engineer. However, during the 12- 
month period the new flight engineer is properly hired under 
Section 3 and is performing work within the craft or class 
of flight engineers. 


/s/ 8. RB. Shatto 
S. BR. Saarro 


Subscribed and sworn to before me this 15th day of Au- 
gust, 1961. 


[sea] /s/ "rue. GRUNDEEN, 
Notary Public in and for Said County and State. 
My Commission Expires Feb. 15, 1965. 
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(Title of District Court and Cause) 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause came on for hearing in open Court on plain- 
tiff’s Motion For Preliminary Injunction and defendants’ 
Opposition thereto. Upon consideration of the said Motion 
and Opposition and of the complaint, affidavits and ex- 
hibits of record, and the parties having filed memoranda 
of points and authorities in support of and in opposition 
to the said motion, and after hearing oral argument, the 
Court on this 25th day of August, 1961, makes the follow- 
ing findings of fact and conclusions of law: 


FINDINGS OF FACT 


1. On April 6, 1961, the National Mediation Board re- 
ceived a telegraphic application from the Second Officers 
Association for the Board’s services under Section 2, Ninth 
of the Railway Labor Act (45 U.S.C. § 152) for investiga- 
tion of a representation dispute alleged to exist among 
the employees of Western Air Lines, Inc., employed as 
Flight Engineers. At that time the Flight Engineers’ In- 
ternational Association held a certification to represent 
these employees under National Mediation Board Case 
No. R-3209 certification dated October 22, 1957. 

2. When notified by the Board of the receipt of this 
application, the Flight Engineers’ International Associa- 
tion (hereinafter referred to as FELA) in a letter dated 
April 17, 1961, made various allegations, including the 
following: 

“°(1) Wes Chapter F.E.I.A. avers, upon information and 
belief, that the said ‘Second Officers Association’ is an 
organization illegally assisted by the carrier in viola- 
tion of the provisions of the Railway Labor <Act. We 
respectfully request that the Board conduct an investi- 


gation into the carrier’s assistance, and hold a public 
hearing as part of such investigation. 

Wes Chapter F.E.I.A. avers, upon information and be- 
lief, that the authorizations relied on by the said ‘‘ Second 
Officers Association”’ were solicited with the assistance 
of the carrier in violation of the Act.’’ 
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3. The application of the Second Officers Association 
was considered by the Board in executive session on April 
20, 1961, and the Board directed that it be docketed for 
investigation as NMB Case No. R-3483. Western Air Lines, 
Inc., the Second Officers Association, and the attorney for 
the FELA were so notified in a letter of the Board dated 
April 21, 1961. 

4. On May 1, 1961, the attorney for the FEIA was noti- 
fied by letter, copies of which were sent to Western Air 
Lines, Inc., and the Second Officers Association, that after 
consideration of the FEIA letter of April 17, 1961, the 
Board would hold a hearing on item 1 in that letter (quoted 
above in paragraph 2). A Notice of Hearing dated May 17, 
1961, set the date of the hearing for May 26, 1961, in Los 
Angeles, California. 

5. On May 17, 1961, the FELA wrote the Board request- 
ing the latter to arrange for the presentation of documents, 
information and the presence of certain individuals at the 
hearing to be conducted on May 26, 1961. Replying by 
letter dated May 22, 1961, the Board outlined its policy in 
respect to hearings in representation proceedings under 
Section 2, Ninth of the Railway Labor Act. As stated in 
the letter, the Board has no power to issue subpoenas or to 
compel the attendance of witnesses or submission of evi- 
dence. It is the obligation of the party requesting such a 
hearing to produce evidence to substantiate its allegations. 

6. Following the hearing, the Board on June 21, 1961, 
issued its Findings Upon Investigation in which it found 
that no fact was established at the hearing from which 
even an inference, let alone a conclusion, could be drawn 
supporting either of the charges made by FEIA, as quoted 
in paragraph 2 above. The Board, therefore, directed that 
the investigation of the dispute alleged in the application 
of the Second Officers Association be progressed to a con- 
clusion under the rules and practices of the Board. 


7. The Board set the case for handling by Mediator 
Luther G. Wyatt to commence in Los Angeles, California, 
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on June 23, 1961, and all parties at interest were advised 
accordingly. At the request of the FEIA, the Board post- 
poned that portion of the handling of the case requiring 
the presence of party representatives from June 23, 1961 
to July 5, 1961. 

8. On June 22, 1961, the Board telegraphed the officers 
and attorney of the FEIA advising that the Mediator’s 
initial investigation would proceed as scheduled, and any 
questions on eligibility or other issues could be presented 
to the Mediator when such investigation had been com- 
pleted. The initial investigation, which consists of secur- 
ing lists of employees from the carrier and checking au- 
thorization cards against such list, does not require the 
presence of representatives of the parties. The Mediator 
completed his initial investigation and so reported to the 
Board on June 29, 1961. On June 30, 1961 the Board tele- 
graphed the parties to this dispute that the Mediator’s 
initial investigation had been completed, setting the date 
of July 5, 1961 for the Mediator to meet the parties and 
set up an eligible list. 

9, At the meeting held by Mediator Wyatt to consider 
establishing an eligible list, the FEIA was represented by 
two attorneys, an economist and a member of the FEIA, 
who verbally raised a number of objections to holding an 
election. The Mediator reported this situation to the 
Board, and a telegram was dispatched to the FEIA rep- 
resentatives requesting them to put their objections in 
writing for the Board’s consideration. While the Board’s 
mediators conduct the investigation of representation dis- 
putes, under the Board’s customary practices, questions at 
issue between the parties concerning eligibility of em- 
ployees, preponderance of service, and certain other mat- 
ters not here directly involved, must be decided by the 
Board, not the mediator. 

10. On July 5, 1961, the Board received a letter from 
attorneys of the FEIA commenting on the meeting held by 
Mediator Wyatt at Los Angeles, California, on that date. 
The objections of the FEIA to holding an election in this 
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case were received by the Board on July 10, 1961, in the 
form of a letter from an FEIA attorney dated July 8, 
1961. Letters dated July 10, 1961 and July 13, 1961, re- 
spectively, from an attorney for the Second Officers Asso- 
ciation relative to the matters set forth in the said letter 
of the FEIA attorney, dated July 8, 1961, were also re- 
ceived by the Board. 

11. On July 17, 1961, the Board received a copy of a 
letter from the Civil Aeronautics Board to Mr. Ronald A. 
Brown, President of the FELA, dated July 7, 1961, regard- 
ing a ‘Complaint of Flight Engineers’ International Asso- 
ciation v. Western Air Lines, Inc., alleging violations of 
the Railway Labor Act and the Federal Aviation Act, CAB 
dock 12223.’’ In rejecting the FELA allegations, the letter 
noted the various matters which were considered in that 
proceeding, including all matters of record in the cases of 
Western Air Lines, Inc. v. Flight Engineers International 
Association, Civil Action No. 178-61 HW (USDC, S.D. 
Cal.), Flight Engineers’ International Association v. West- 
ern Air Lines, Inc., Civil Action No. 362-61-PH (USDC, 
S.D. Cal.), and Western Air Lines Inc. v. Flight Engineers’ 
International Association, Civil Action No. 510-61-PH 
(USDC, S.D. Cal.) and the inapplicability of Executive 
Order 10922 to the FEIA position. 

12. During the course of the Board’s proceedings, the 
Board was aware of a decision issued on April 14, 1961 by 
District Judge Hall of the United States District Court for 
the Southern District of California in Flight Engineers’ 
International Association v. Western Air Lines, Inc., Civil 
Action No. 362-61 PH, reported by the Bureau of National 
Affairs at 48 LRRM 2487, stating in part: 

“‘On February 17, 1961 the flight engineers who were employed 
by Western Air Lines failed to show up for work. The Union 
says there was no Union sponsored strike. If there was no 
strike, the court is compelled to the conclusion that the flight 
engineers individually each of them simply quit their jobs. 

“‘In this connection the following fact is important: On Febru- 


ary 18, 1961 the Company requested each flight engineer indi- 
vidually to return to work, and each refused, although in the 
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meantime a lawful injunction had been secured enjoining the 
strike, and the Company thereupon terminated all of the flight 
engineers who had refused to show up for work on the payroll.” 
13. The National Mediation Board met on July 18, 1961, 
and gave due consideration of all the information before it, 
including the points raised by the attorneys for the FEIA 
and the Second Officers Association, the decision of the Civil 
Aeronautics Board noted above in paragraph 11, the deci- 
sion of Judge Hall noted above in paragraph 12, and the 
application of the Board’s own Rules and Regulations gov- 
erning the handling of representation disputes to the vari- 
ous contentions of the parties regarding the eligibility of 
present and former employees of Western Air Lines, Inc., 
employed as Flight Engineers. In this connection, the Board 
gave particular consideration to the FELA contention that 
the former Flight Engineers of Western Air Lines, Inc., 
are eligible to participate in the election under Rule 6 of 
the Board’s Rules and Regulations which reads as follows: 
“6, Eligibility of dismissed employees to vote. 
“Dismissed employees whose requests for reinstatement account 
of wrongful dismissal are pending before proper authorities, 
which includes the National Railroad Adjustment Board or 
other appropriate adjustment board, are eligible to participate 
in elections among the craft or class of employees in which 
they are employed at time of dismissal. This does not include 
dismissed employees whose guilt has been determined, and who 
are seeking reinstatement on a leniency basis.’’ 
Upon consideration of all of the foregoing matters, the 
Board decided that the former flight engineers were not 
eligible under this rule and reached the decision set forth 
in the Board’s telegram of July 19, 1961, to an FEILA at- 
torney which states: 
“The National Mediation Board has fully considered all of the 
objections presented or asserted by you in connection with 
NMB Case No. R-3483 and finds they are without merit under 
the Board’s rules and that no sufficient cause has been presented 
under such rules for additional delay of the election in this 
case. All of said objections and requests based thereon are 
accordingly overruled. The Board is also of the opinion that 
no further hearing or argument is necessary or justified under 
the showing made and request for same is denied. On basis of 
Mediator’s report of his check of authorizations, the Board has 
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found that a representation dispute exists among flight engi- 

neers currently employed by Western Air Lines, Inc., and 

directs that a mail ballot election be conducted among these 

employees forthwith, using eligible list prepared by the Medi- 

ator. By order of the National Mediation Board.’’ 
Mediator Wyatt was instructed by the Board in a telegram 
of July 20, 1961 to proceed with a mail ballot forthwith in 
accordance with the Board’s decision. 


14. On July 25, 1961, the attorneys for the FEIA tele- 
graphed the Board that Western Air Lines, Inc., had ex- 
eluded from the eligible list given the Mediator the em- 
ployees performing flight engineer functions on Boeing jet 
aircraft. In a telegraphic reply to an FBLA attorney on 
the same date, the Board advised that the Mediator had 
been instructed to immediately secure from Western Air 
Lines, Inc., the names and addresses of those employees 
for consideration of their status as eligibles by the Board. 
This was done by the Mediator, and the names of 13 “‘See- 
ond Officers”? who had worked a preponderance of their 
time during the period of May 15 to June 15, 1961, inclusive, 
performing flight engineer functions on Boeing jet aircraft 


were added to the eligible list by agreement between rep- 
resentatives of the FELA and the Second Officers Associa- 
tion. 


15, Ballots for all employees of Western Air Lines, Inc., 
working as Flight Engineers, as shown on the eligible list 
prepared by the Mediator were placed in the United States 
mail on July 24, 1961, and the ballots for the 13 additional 
employees referred to in paragraph 14 above were placed 
in the mail on July 26, 1961. The count of the returned 
ballots scheduled to be made on August 7, 1961, was de- 
ferred after the issuance by this Court of a temporary 
restraining order on August 4, 1961, which expired on 
August 17, 1961. The Board intends to issue a certification 
of the results of the election following the count of the 
ballots to be undertaken. 


16. Plaintiff will not suffer any irreparable damage by 
a denial of the injunctive relief sought. 
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Concuusions or Law 


In view of the foregoing, the Court concludes as a matter 
of law as follows: 

1. That ultimate success by plaintiff in this cause is 
unlikely. 

2. That plaintiff will not suffer irreparable damage by 
a denial of injunctive relief. 

3. That plaintiff is not entitled to a preliminary injunc- 
tion. 


Geoxrce L. Hazt, Judge. 


UNITED STATES DISTRICT COURT OF THE 
DISTRICT OF COLUMBIA 
Civil Action No. 2509-61 


WES Cuapter, Fricot Encrverrs’ INTERNATIONAL ASSO- 
ciation, AFL-CIO, 4013 Don Tomaso Drive, Los An- 
geles, California, Plaintiff, 

v 

NationaL Mepiation Boarp, Leveretr Epwarps, Individu- 
ally and as Chairman of the National Mediation Board; 
Francis A. O’Nenu, Jr, Individually and as Member 
of the National Mediation Board; Roserr D. Boyp, In- 
dividually and as Member of the National Mediation 
Board, 1230 Sixteenth St., N. W., Washington 6, D. C., 
Defendants. 


ORDER 

This cause came on for hearing in open Court on plain- 
tiff’s Motion For Preliminary Injunction and defendants’ 
Opposition thereto. Upon consideration of the said Motion 
and Opposition and of the complaint, exhibits and affidavits 
of record, and the parties having filed memoranda of points 
and authorities in support of and in opposition to the said 
motion, and after hearing oral argument on behalf of the 
parties in open Court, and the Court having entered findings 
of fact and conclusions of law, it is by the Court on this 
25th day of August, 1961, 
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ORDERED that plaintiff’s Motion For Preliminary In- 
junction be and the same hereby is denied. 
Georce L. Hart, Judge. 


(Title of District Court and Cause) 


FURTHER SUPPLEMENT TO DEFENDANTS, MO- 
TION TO DISMISS OR, IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT 


Come now defendants by their attorney, the United States 
Attorney, and further supplement their Motion to Dismiss 
Or, In The Alternative, For Summary Judgment by the 
following which are attached hereto and made a part 
thereof: 

1. Supplemental affidavit of Eugene C. Thompson, Exec- 
utive Secretary of the National Mediation Board, dated 
October 2, 1961, together with exhibits thereto. 

2. Certified copy of Reply to Counterclaims filed in the 
case of Western Air Limes, Inc. v. Flight Engineers Inter- 
national Association, AFL-CIO, et al., Civil Action No. 
510-61-PH, United States District Court for the Southern 
District of California (identified as Defendants’ Exhibit E). 

3. Certified copies of documents in Docket 12223 of the 
files of the Civil Aeronautics Board (identified as Defend- 
ants’ Exhibit F). 

/s/ David C. Acheson, 

Dav C. AcHEson, 

United States Attorney. 

/s/_ Charles T. Duncan, 

Cuarues T. Duncan, 

Principal, 

Assistant United States Attorney. 
/s/ Joseph M. Hannon, 

Josepa M. Hannon, 

Assistant United States Attorney. 
/s/ Harold D. Rhynedance, Jr., 

Harotp D. Ruynepance, JR., 

Assistant United States Attorney. 
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(Title of District Court and Cause) 


PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT 


Plaintiff moves the Court to enter a summary judgment 
in Plaintiff’s favor for the relief demanded in the com- 
plaint, on the ground that there is no genuine issue as to 
any material fact and that Plaintiff is entitled to a judg- 
ment as a matter of law; as set forth more fully in the 
attached Statement filed pursuant to Rule 9(1) of this 
Court, the attached Memorandum of Points and Authorities 
in Support of Plaintiff’s Motion for Summary Judgment 
and in Opposition to Defendants’ Motion to Dismiss or for 
Summary Judgment, and in the pleadings and Affidavits 
hitherto filed in this cause. 


ZiMRING, GROMFINE AND STERNSTEIN, 


Wrutuo B. PEER, 
1001 Connecticut Avenue, 
Washington, D. C. 
Attorneys for Plaintiff. 


August 21, 1961. 


(Title of District Court and Cause) 


OPPOSITION OF DEFENDANTS TO PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT 


Come now defendants by their attorney, the United States 
Attorney, and oppose plaintiff’s Motion For Summary 
Judgment on the ground set forth in defendants’ previ- 
ously filed Motion To Dismiss Or, In The Alternative, For 
Summary Judgment. 

Incorporated herein by reference and made a part hereof 
are the following which previously have been filed with 
the Court in this cause: 
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. Affidavit of Eugene C. Thompson, Executive Secretary of 
the National Mediation Board, dated August 10, 1961, 
together with exhibits thereto. 


. Supplemental affidavit of the said Eugene C. Thompson, 
dated October 2, 1961. 


. Affidavit of S. R. Shatto, Vice President—Operations, 
Western Air Lines, Inc., dated August 14, 1961. 


. Supplemental affidavit of the said S. R. Shatto, dated 
August 15, 1961. 


. Certified copy of docket entries of the United States Dis- 
trict Court for the Southern District of California in the 
case of Western Air Lines, Inc. v. Flight Engineers’ Inter- 
national Association, et al. No. 178-61-HW (identified as 
Defendants’ Exhibit A). 


. Certified copy of docket entries of the United States Dis- 
trict Court for the Southern District of California in the 
case of Flight Engineers International Association, WES 
Chapter v. Western Air Lines, Inc., No. 362-61-PH (identi- 
fied as Defendants’ Exhibit B). 


. Certified copy of docket entries of the United States Dis- 
trict Court for the Southern District of California in the 
case of Western Air Lines, Inc, v. Flight Engineers Interna- 
tional Association, et al., No. 510-61-PH (identified as De- 
fendants’ Exhibit C). 


. Certified copies of the following records of the United States 
District Court for the Southern District of California (all 
such copies being identified collectively as Defendants’ Ex- 
hibit D): 


(a) Temporary restraining order and order to show cause 
(filed February 18, 1961), in the case of Western Air 
Lines, Inc. v. Flight Engineers International Associa- 
tion, et al., No. 178-61-HW. 

(b) Complaint for injunction filed March 28, 1961, Report- 
er’s Transcript of Proceedings of April 12, 1961, Re- 
porter’s Transcript of Proceedings of April 14, 1961 
(opinion of the Court), and Findings of Fact, Con- 
clusions of Law and Order (filed April 28, 1961), in 
the case of Flight Engineers International Association, 
WES Chapter v. Western Air Lines, Inc., No. 362-PH. 
Complaint for Injunction and Damages (filed April 
27, 1961), Memorandum Opinion (filed June 13, 1961), 
and Findings of Fact, Conclusions of Law and Order 
Granting Injunction (filed June 26, 1961 and entered 
June 27, 1961, in the case of Western Air Lines, Inc. v. 
Flight Engineers International Association, et al., No. 
510-61-PH. 
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9. Certified copy of Reply To Counterclaims filed in the case 
of Western Air Lines, Inc. v. Flight Engineers Interna- 
tional Association, AFL-CIO, et al., Civil Action No. 510- 
61-PH, United States District Court for the Southern 
District of California (identified as Defendants’ Exhibit 


E). 


. Certified copies of documents in Docket 12223 of the files 
of the Civil Aeronautics Board (identified as Defendants’ 


Exhibit F). 
/s/ 


/s/ 


David C. Acheson, 
Davi C. ACHESON, 

United States Attorney. 
Charles T. Duncan, 
Cuartes T. Duncan, 
Principal, 
Assistant United States Attorney. 
Joseph M. Hannon, 
JosepH M. Hannon, 
Assistant United States Attorney. 
Harold D. Rhynedance, Jr., 
Harotp D. RuyNeEpANcE, JE, 
Assistant United States Attorney. 
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SUPPLEMENTAL AFFIDAVIT 


Crry or WasHINGTON, 
District of Columbia, ss: 


Evcene ©. THompson, being first duly sworn, deposes 
and says: 


1. I am the Executive Secretary of the National Media- 
tion Board, and as a part of my official duties have custody 
of the Board’s files and records. On August 10, 1961 I 
executed an affidavit relative to the representation dispute 
among Flight Engineers employed by Western Air Lines, 
Inc., NMB Case No. 3483, which affidavit has been filed 
with the United States District Court for the District of 
Columbia in WES Chapter, Flight Engineers International 
Association v. National Mediation Board, Civil Action No. 
2509-61. 

2. In the light of the hearing held before the Honorable 
George L. Hart, Jr., United States District Judge, in the 
above-specified civil action and in view of certain subse- 
quent developments, I have re-examined the Board’s files 
and records relative to the said NMB Case No. 3483 for the 
purpose of ascertaining additional information that may 
be pertinent to the disposition of such action. Accordingly, 
and based on my further examination of the said files and 
records, I hereby supplement my said affidavit of August 
10, 1961 by setting forth the following information which I 
find is contained in the said files and records and which is 
additional to that set forth in the said prior affidavit. 

3. On August 30, 1961, a copy of the Order and the Find- 
ings of Fact and Conclusion of Law, which were issued on 
August 25, 1961 by Judge Hart, in WES Chapter, Flight 
Engineers International Association v. National Mediation 
Board, supra, was received in the office of the National 
Mediation Board, 1230 16th Street, N.W., Washington, D. C. 

4. Thereafter, on September 1, 1961, Mediator Raymond 
R. Hawkins, pursuant to the Board’s direction, opened, 
counted and allocated the ballots in NMB Case No. R-3483, 
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representation of Flight Engineers employees of Western 
Air Lines, Inc., in the presence of party observers for the 
Flight Engineers’ International Association, AFL-CIO, 
and the Second Officers Association, and submitted to the 
Board a Report of Election Results with the following 
tabulation of ballots: (Attached hereto and marked as 
Exhibit 1). 

Number of employees on list of eligible voters 104 

Number voting for representation by Flight Engineers’ 

International Association, AFL-CIO 
Number voting for representation by Second Officers 
Association 
Number of void ballots not allocated to any party 
Number voting for other 
5. On the basis of the above mentioned report of election 

results the National Mediation Board issued, on September 
5, 1961, a Certification in the matter of representation of 
employees of Western Air Lines, Inc. NMB Case No. 
R-3483, (Attached hereto and marked as Exhibit 2) where- 
by the Second Officers Association was duly designated and 


authorized to represent, for the purposes of the Railway 
Labor Act, the eraft or class of Flight Engineers, em- 
ployees of Western Air Lines, Inc., its successors and 
assigns. 


6. I am advised that reference was made at the hearing 
held before Judge Hart to the fact that the Board, in its 
investigation of the representation dispute in NMB Case 
No. R-3483, requested and received from the two parties 
to the dispute and employing air carrier certain informa- 
tion. The information furnished by the parties has been 
referred to in my affidavit of August 10, 1961. Respecting 
the information furnished by the carrier, there is attached 
hereto as Exhibit 3 a copy of a letter dated July 11, 1961, 
addressed to Mr. E. C. Thompson, Executive Secretary, 
National Mediation Board by Terrell S. Shrader, Director, 
Labor Relations, Western Air Lines, Ince. 


7. In the course of the hearing before Judge Hart, as 
well as during the administrative proceedings before the 
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Board in NMB Case R-3483, reference was made to the 
collective bargaining agreement between the parties as well 
as the agreement providing for the System Board of Ad- 
justment. Copies of those agreements, viz., Agreement be- 
tween Western Air Lines, Inc. and the Flight Engineers 
in the service of Western Air Lines, Inc., as represented 
by the Flight Engineers’ International Association, WES 
Chapter, AFL-CIO, effective April 11, 1958, together with 
a copy of the agreement between these parties covering the 
establishment and maintenance of a system board of ad- 
justment, had been filed with the Board prior to the com- 
mencement of the administrative proceedings in NMB Case 
R-3483 and were considered by the Board in making its 
rulings in that case. Copies of both agreements have pre- 
viously been filed in the aforesaid civil action as Exhibit 1 
to the affidavit of S. R. Shatto, dated August 14, 1961. 


8. In the course of hearing before Judge Hart as well as 
during the administrative proceedings before the Board in 
NMB Case No. R-3483, reference was made to the Report 
to the President issued May 24, 1961, by the Commission 
established by Executive Order 10921, dated February 21, 
1961, as amended, to consider differences that have arisen 
between certain air carriers and certain of their employees, 
the so-called ‘‘Feinsinger Report’’. A copy of said Report, 
including Executive Orders 10921 and 10922, respectively, 
dated February 21 and 23, 1961, and the ‘‘Statement of 
Secretary of Labor Arthur J. Goldberg on February 21, 
1961, on the Flight Engineers-Airlines Dispute,’’ was con- 
sidered by the Board in making its ruling in NMB Case No. 
R-3483. Another copy of such Report is attached hereto as 
Exhibit 4. 


9. Reference to the administrative hearing held by the 
Board in NMB Case No. R-3483 was made during the hear- 
ing before Judge Hart. A copy of the transcript of proceed- 
ings of the National Mediation Board which were held in 
that case on May 26, 1961, is attached hereto as Exhibit 5. 
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Another copy is retained by the Board in its record and 
files. 
/s/ Eugene C. Thompson, 
E. C. TxHomrson, 
Executwe Secretary. 


Subscribed and sworn to before me this 2nd day of Oc- 
tober, 1961. 
/s/ Wr4tam B. BrxswaNnceER. 


My Commission Expires Jan. 1, 1962. 
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Nationat Mepiation Boarp 
WASHINGTON 
In the Matter of Representation or EMPLoyees of the 
Western Ar Lrvzs, Inc., Flight Engineers 


Case No. R-3483 
Certification 


September 5, 1961 


The services of the National Mediation Board were in- 
voked by the Second Officers Association to investigate 
and determine who may represent for the purposes of the 
Railway Labor Act, as provided by Section 2, Ninth, there- 
of, the craft or class of Flight Engineers, employees of the 
Western Air Lines, Inc. 

At the time application was received, these employees 
were represented by the Flight Engineers’ International 
Association, AFL-CIO. 

The Board assigned Mediator Luther G. Wyatt to inves- 
tigate. 


Frxvrves 


The investigation disclosed that a dispute existed among 
the employees concerned and by direction of the Board, 
the mediator conducted an election by secret ballot, using 
an eligible list prepared by him to determine the employees’ 
representation choice. 

The following is the result of the election as reported by 
Mediator Raymond R. Hawkins and attested on September 
1, 1961, by representatives of the contesting organizations 
who acted as observers. 


Number of employees voting: 


Flight 
Engineers’ Any Number 
International Second Other of 
Association, Officers Org.or Void Employees 
AFL-CIO Association Individual Ballots Eligible 


Flight Engineers 1 88 2 2 104 
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The National Mediation Board further finds that the 
carrier and employees in this case are, respectively, a car- 
rier and employees within the meaning of the Railway La- 
bor Act, as amended; that this Board has jurisdiction over 
the dispute involved herein and that the interested parties 
were given due notice of investigation. 


CERTIFICATION 
Therefore, the National Mediation Board certifies that 
the Second Officers Association has been duly designated 
and authorized to represent, for the purposes of the Rail- 
way Labor Act, the craft or class of Flight Engineers, 
employees of the Western Air Lines, Inc., its successors 
and assigns. 


By order of the Nationa, Mepiation Boarp. 


E. C. Taompson, 
Executive Secretary. 
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EXHIBIT 3 
WESTERN AIRLINES 
July 11, 1961 


Mr. E. C. Toompson 
Executive Secretary 
National Mediation Board 
Washington 25, D. C. 


Dear Mr. Thompson: 


In reply to your request for status of litigation, follow- 
ing is a brief statement of the actions, their dispositions 
and/or present status. 

On March 31, 1961 the Flight Engineers International 
Association filed a complaint against Western Air Lines, 
Inc. in the District Court of the United States Southern 
District of California, Central Division, seeking an injunc- 
tion to compel the Company to discharge any flight engi- 
neers who did not possess an A and K, or an A and P Cer- 
tificate. This action was docketed as Civil Action No. 362- 
61 PH. Copy of the Order to Show Cause is attached, and 
contains the statement of their prayer. 

This cause was argued before the Court on April 10-12, 
1961; Judge Pierson M. Hall issued an oral decision from 
the bench on April 14, 1961 in which he held that the FELA 
complaint was a minor dispute within the jurisdiction of the 
System Board of Adjustment, and therefore denied the 
prayer of the FEIA. Attached is a copy of the Findings 
of Fact, Conclusions of Law and Order. 

During the argument before the court, Mr. Hackler, At- 
torney for FELA, stated on several occasions, as did Judge 
Hall, that the ‘‘discharged’’ flight engineers had in fact 
resigned their jobs. Along this line I am enclosing an ex- 
cerpt from the official transcript of the proceedings in 
which Mr. Hackler stated quite clearly that the flight engi- 
neers who quit their jobs had no basis upon which to con- 
test the termination. 
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No appeal was taken, so this portion of the litigation is 
closed. 

On April 27, 1961 the Company filed suit to enjoin the 
picketing of its premises. Copy of the Complaint and re- 
lated papers are attached. A Temporary Restraining Order 
was issued and continued until the hearing on the Com- 
pany’s prayer for a preliminary injunction. On June 26, 
1961 the Court issued an Order Granting the Temporary 
Injunction, copy attached. 

Last week the defendants filed an answer and counter- 
claim, copy attached. Western will answer the counterclaim 
within the twenty days allowed for answer. Western will 
deny the counterclaim because the substantive allegations 
are not true. 

The only issues now pending in court are those presented 
by Western’s complaint and the FEIA counterclaim, and 
these are herewith furnished to the Board. 


Paragraph III of the second counterclaim refers to a 
grievance filed on behalf of all discharged flight engineers. 


A copy of this letter and the Company’s reply are attached. 
The attempt to create a grievance case at this late date is 
obviously for the purpose of influencing the National Medi- 
ation Board in the exercise of its function. 

In the first place, the FEIA agreed in open court that the 
flight engineers in the service of the Company on February 
17, 1961 who refused their assignment in fact quit their 
jobs, and had no basis for a grievance. In the second place, 
Section 20 of the Agreement deals with the employee’s 
rights in case he is ‘“‘disciplined or dismissed’’. Under this 
section, a flight engineer is entitled to appeal the Com- 
pany’s action only if he requests a hearing within 7 days 
after receiving notification of the Company’s action. In 
this case only eight of approximately 124 flight engineers 
made any such request at all and they have since dropped 
their cases for lack of appeal. 

Section 20 (C) 1 provides specifically that, ‘‘If any deci- 
sion made by the Company under the provisions of this 
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Section is not appealed by the Flight Engineer affected 
within the time limit prescribed herein for such appeals, 
the decision of the Company shall become final and bind- 
ing.’? Thus the Company’s action in terminating the flight 
engineers has in any event become final and binding, and 
there is no administrative right of appeal. 


Very truly yours, 


Terrell S. Shrader, 
Terre, S. SHRADER, 
Director of Labor Relations. 


110 


EXHIBIT 4 
EXECUTIVE ORDER 10921 


Establishing a Commission To Inquire Into a Controversy 
Between Certain Air Carriers and Certain of Their 
Employees 


By virtue of the authority vested in me as President of 
the United States, it is ordered as follows: 


Secriox 1. There is hereby established a Presidential 
commission to consider differences that have arisen regard- 
ing the performance of the flight engineer’s function, the 
job security of employees performing such function, and 
related representation rights of the unions, namely, the 
Flight Engineers’ International Association and the Air 
Line Pilots Association on the following carriers: Pan 
American World Airways, American Airlines, Trans World 
Airlines, Eastern Air Lines, National Airlines and The 
Flying Tiger Line. The commission shall be composed of 
three public members who are hereby appointed as follows: 
Professor Nathan Feinsinger, Chairman; Professor Richard 
Lester; and Professor J. Keith Mann. 


Sec. 2. The commission is authorized and directed to in- 
vestigate and to inquire into such issues with the objective 
of making a report to the President, including its findings 
and recommendations with respect thereto and assisting in 
achieving an amicable settlement and agreement with re- 
spect to such issues involving the above-mentioned parties. 
In connection with its inquiry the commission is authorized 
to hold such public hearings and to hear such witnesses as 
it may deem appropriate. 


Sxc. 3. All executive departments and agencies of the 
Federal Government are authorized and directed to co- 
operate with the commission in its work and to furnish 
the commission with such information and assistance, not 
inconsistent with law, as it may require in the performance 
of its duties. 
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Sec. 4. The chairman and members of the commission 
shall receive such compensation and expense allowances 
as the President shall hereafter fix, in a manner to be here- 
after determined. 

Joun F. Kenwepy. 

Tae Wurre House, 

February 21, 1961. 


EXECUTIVE ORDER 10922 


Amending Executive Order of February 21, 1961, Estab- 
lishing a Commission To Inquire Into a Controversy 
Between Certain Air Carriers and Certain of Their 
Employees 


By virtue of the authority vested in me as President of 
the United States, it is ordered as follows: 

Order No. 10921, establishing a commission to inquire 
into a controversy between certain air carriers and certain 
of their employees, dated February 21, 1961, is hereby 
amended to include Western Air Lines within the men- 
tioned air carriers. 

Joun F. Kennepy. 

Tue Wurre Hovse, 

February 23, 1961. 
e e e 


EB. Tue Western Am Lives DiscHarcEs 


The Commission does not purport to pass on the legal 
propriety of the Western Air Lines discharges. Two facts 
nevertheless deserve consideration. One is that six other 
carriers, despite the same provocation, considered it in the 
national interest to comply with the request of the Sec- 
retary of Labor to take no disciplinary action against their 
striking employees, in order to facilitate the work of the 
Commission. The other is that well over 100 employees 
of Western lost their jobs. 

The Commission recommends that, if Western cannot see 
its way clear to take back these employees, it agree to the 


appointment of a neutral person or persons authorized to 
make recommendations after hearing both sides of the case. 
Western and FEIA might wish to consider such a pro- 
cedure as a substitute for all pending litigation involving 
the same matter. 
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Statement of Secretary of Labor Arthur J. Goldberg on 
February 21, 1961, on the Flight Engineers-Airlines 
Dispute 


I have carefully investigated all the facts and circum- 
stances in the troublesome situation presented by the walk- 
outs by members of the Flight Engineers’ International As- 
sociation against Pan American World Airways, American 
Airlines, Trans World Airlines, Eastern Air Lines, National 
Airlines, and The Flying Tiger Line. I have conferred with 
representatives of these struck air carriers, with repre- 
sentatives of the International Air Line Pilots Association 
and with representatives of the Flight Engineers’ Inter- 
national Association. 

In the immediate background of these strikes is the 
stated fear of the men involved that the decision of the 
National Mediation Board in File No. C-2946, involving 
United Air Lines, jeopardizes their jobs with the other 


carriers which they are striking, and their union’s bargain- 
ing rights and status. The United Air Lines decision is, 
by its nature, limited to that airline and the parties to 
that proceeding. It does not automatically apply to other 
air carriers. Mr. Francis O’Neill, Chairman of the National 
Mediation Board, has made a public statement of his similar 
view. 


With respect to the decision in its limited application to 
United Air Lines, the Board is an independent agency duly 
established by law, whose rulings cannot be changed by 
the President, myself, or anyone in the Executive Branch 
of Government. We are a government of laws and not of 
men. If the decision is considered erroneous, it can be 
challenged only in the courts. 

The fears of the flight engineers on the struck carriers, 
who feel rightly or wrongly that their jobs and union are 
in jeopardy, are understandable, especially in these days of 
high unemployment. 
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The walkouts, however, have created unemployment of 
thousands of others in the air carrier industry and will 
have even greater impact on the jobs of others if they 
continue. We can ill afford the human and economic dam- 
age that follows from a shutdown in the air carrier industry. 

The interests of everyone involved in these strikes, and 
the public interest, can be best served by a course which 
I have recommended to the President. The complex prob- 
lems involved—performance of the flight engineer func- 
tion, the job security of employees performing such func- 
tion, and related representation rights—should be reviewed 
by a distinguished and competent public commission, au- 
thorized by the President to hear all parties and points 
of view and directed promptly to make public its findings 
and recommendations. An important additional task would 
be for the commission to lend its experience and judgment 
to the exercise of a mediatory influence in this situation. 
The creation of the commission would in no sense be in- 
consistent with or in derogation of the procedures of the 
Railway Labor Act, whose integrity will be and must be 
preserved. The use of public boards is an established ad- 
junct of the statute. Chairman O’Neill and I are agreed 
that these boards can and do play an important role in 
supporting and supplementing existing procedures. A 
notable illustration is the commission which President 
Eisenhower appointed to study the work rules problem 
of the railroads. 

So that the commission I have proposed may operate 
without pressure and in an atmosphere conducive to its 
effective work, I have requested and obtained the assurance 
of the struck carriers that, provided the men promptly 
return to work, there will be no disciplinary action taken 
against the strikers; that the status quo under existing 
agreements will be maintained; and there will be no change 
of training procedures or effect on representation rights 
until the commission has concluded its work, which hope- 
fully should be within 90 days. The president of the Air 
Line Pilots Association has publicly stated that no requests 


115 


for bargaining elections are pending with respect to the 
struck carriers and has assured me that none will be pre- 
sented during the period of the commission’s study and 
that his organization, without prejudice to its position, will 
similarly maintain the status quo, if the other parties do 
likewise, by refraining from the pressing to decision of 
grievances or contract demands relating to present cockpit 
assignments or existing procedures with respect to the 
above-named struck carriers for the same period. 

In these circumstances, there is no reason for the men 
involved to remain off their jobs or for the carriers involved 
not to be operating. I therefore urge that the men return 
to their work and that operations promptly resume. 


(Title of District Court and Cause) 


STATEMENT REGARDING RELATED LITIGATION 
BETWEEN PLAINTIFF AND WESTERN AIB& 
LINES, INC., IN THE UNITED STATES DIS. 
TRICT COURT FOR THE SOUTHERN DISTRICT 
OF CALIFORNIA 


INTRODUCTORY STATEMENT 


This statement sets forth and extracts for the Court’s 
assistance relevant facts concerning the California litiga- 
tion between plaintiff and Western Air Lines, Inc. (“ West- 
ern’’) stemming from the flight engineer walkout on Feb- 
ruary 17, 1961. The cases referred to are: 

(a) Western Air Lines, Inc. v. Flight Engineers Inter- 
national Association, et al. [including plaintiff herein], 
U.S.D.C., SD. Cal., Civil Action No. 178-61-HW (herein- 
after referred to as ‘‘Case No. 178-61’’). 

(b) Flight Engineers International Association, WES 
Chapter, AFL-CIO [plaintiff herein] v. Western Air Lines, 
Inc., U.S.D.C., S.D. Cal., Civil Action No. 362-61-PH (here- 
inafter referred to as ‘‘Case No. 362-61’’). 

(c) Western Air Lines, Inc. v. Flight Engineers Inter- 
national Association, AFL-CIO, et al. {including plaintiff 
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herein], U.S.D.C., S.D. Cal., Civil Action No. 510-61-PH 
(hereinafter referred to as “Case No. 510-61’’). 

Counsel have available certified and exemplified copies 
of records and papers in the foregoing litigation substan- 
tiating the statement of facts set forth below. 


STATEMENT OF FACTS 
1. Case No. 178-61 


(a) On February 18, 1961, the late Honorable Ernest A. 
Tolin, United States District Judge, issued a temporary re- 
straining order in Case No. 178-61 enjoining plaintiff herein 
and its members, among others, and all persons in active 
concert or participation with them from engaging in and 
continuing the walkout which commenced on February 17, 
1961. As found by the Honorable Peirson M. Hall, Chief 
United States District Judge, in Case No. 362-61: 

“15, . . . The restraining order [in Case No. 178-61] was 
served on the president and vice president of the Union on 
February 18, 1961, and on February 19, 1961, each member of 
the Union was advised of the restraining order by telegram 
sent by the Union. Notwithstanding the restraining order, the 
strike continued... .”” (Finding 15, Findings of Fact, etc., 
Case No. 362-61, p. 7.) 

(b) Case No. 178-61 was dismissed by Western on Feb- 
ruary 20, 1961, without prejudice. 


2. Case No. 362-61 


(a) On March 28, 1961, plaintiff herein filed Case No. 
362-61. As succinctly stated by Chief Judge Hall from the 
Bench, plaintiff sought in that action: 
“«. |. to require the defendant [Western] by an injunction 
of this court to employ only flight engineers who have an 
A&EorA &P certificate and to fire all persons who do not 
have that certificate who have since been employed by the 
Company.’’ (Reporter’s Transcript of Proceedings, Opinion 
of the Court, Case No. 362-61, April 14, 1961, p. 6.) 

Judge Hall denied the relief sought by plaintiff, holding 

that (i) Western had not violated the Railway Labor Act 

in the hiring of flight engineers and (ii) plaintiff’s conten- 
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tion that the replacement flight engineers hired by Western 
did not have the qualifications prescribed by the collective 
bargaining agreement was not justiciable by the Court. 

(b) In the course of argument of the case, Judge Hall and 
Charles K. Hackler for the plaintiff (plaintiff herein) had 
these colloquies : 


“THE COURT: Who made the first change? 
s & es e ° 

““MR. HACKLER: In our case here? 

“THE COURT: Yes. The employees by quitting, didn’t 
they? 

“MR. HACKLER: No, I don’t think you can say that at all, 
your Honor. 

“THE COURT: Didn’t they? I understood you yesterday, 
and I want to be clear that I understand you correctly, your 
position is that the Union as a union had nothing to do with 
the strike. 

““MR. HACKLER: That is correct. The Union did not 
strike. 

“THE COURT: And that the employees quit. 

“MR. HACKLER: That is correct. 

‘<THE COURT: Very well. 

“MR. HACKLER: They ceased working, they refused to 
take their assigned jobs. 


“T will say as I said yesterday, your Honor, and if an 
answer is filed in this lawsuit with a cross complaint I will 
confess judgment upon it, I say as a fact the Union itself, the 
national Union and the chapter, did not sponsor that conduct. 
I say if they did sponsor it they violated the Railway Labor 
Act.’? (Reporter’s Transcript of Proceedings, April 12, 1961, 
Case No. 362-61, pp. 6-7.) 

“THE COURT: The Union is an unincorporated association, 
is it not? 

“MR. HACKLER: That is correct. 

“THE COURT: Composed of the members? 

“MR. HACKLER:... 


‘«__. I will say it in open court here today, as I did yester- 
day, that I don’t believe the eight individuals who filed griev- 
ances which raise minor disputes over the propriety of their 
discharge can win their cases. I don’t see any basis for them 
to say, we can refuse to take an assigned job, but you can’t 
fire us over it... .’’ (Ibid., pp. 9-10.) 


118 


“MR. HACKLER: .. . these men misconducted themselves 
and can’t get their jobs back, in my opinion . . .”” (Ibid., p. 12.) 
“THE COURT: Isn’t it a fact that the company was willi 
to maintain these people in its employ but that they refused 

to work? 
“MR. HACKLER: The lawsuit isn’t over the employment of 
these individuals. . . . (Ibid., p. 17.) 


(c) The Court’s findings in this regard were: 


“On February 17, 1961 the flight engineers who were em- 
ployed by Western Air Lines failed to show up for work. The 
Union says there was no Union sponsored strike. If there was 
no strike the court is compelled to the conclusion that the flight 
engineers individually each of them simply quit their jobs.”’ 
(Reporter’s Transcript of Proceedings, Opinion of the Court, 
Case No. 362-61, April 14, 1961, p. 4.) 

“‘And here, while the number of people who left their em- 
ployment was large, the fact still remains that each one of 
them left their employment . . .’”’ (Ibid., pp. 13-14.) 


(d) This further and related colloquy between Judge 
Hall and Mr. Hackler followed oral announcement of the 
Court’s ruling: 


“MR. HACKLER: May I inquire, your Honor, in defining 


it as a minor labor dispute we also had an alternative request 
that injunctive relief be granted in connection with a minor 
dispute, as was done in the MKT case. The Supreme Court 
there said it was proper to require the carrier to maintain the 
status quo as well as the union. 

““THE COURT: I considered that issue and I studied that 
ease. In that case the injunction was granted conditionally. I 
didn’t think it worthy of discussing because the company got 
an injunction here against the strike. It offered to take all of 
the people back. If all of the people had gone back to work 
that status quo could have been maintained. But the people 
who changed their status quo are the individuals who are mem- 
bers of the union.’? (Reporter’s Transcript of Proceedings, 
Opinion of the Court, Case No. 362-61, p. 23.) 


(e) Concerning the actions of the Secretary of Labor in 
respect of the flight engineer walkout and the appointment 
of the President’s Commission on the Airlines Controversy, 
the Court found: 

“On February 21, 1961, the Secretary of Labor, having 
taken notice of the nationwide tie-up in air transportation, 
issued his statement, and on the same date the President ap- 
pointed a fact-finding board which he created concerning cer- 
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tain airlines to inquire into the situation and requested all of 
the persons to return to work. It omitted Western Air Lines. 

“On February 23, there was an amendment to the Executive 
Order adding Western Air Lines as a subject of inquiry for 
the President’s board. It is to be noted that neither the Secre- 
tary of Labor’s statement nor the President’s executive order 
of February 2lst and February 23rd have the force and effect 
of law. They were simply the creation of the board and a state- 
ment requesting voluntary action on the part of all concerned, 
employers and employees, which either were at liberty to dis- 
regard.’’ (Reporter’s Transcript of Proceedings, Opinion of 
the Court, Case No. 362-61, April 14, 1961, pp. 4-5.) 

“17, On February 21, 1961, the Secretary of Labor of the 
United States, having taken notice of the nationwide tie-up in 
air transportation, issued a statement urging the flight engi- 
neers to return to work and on the same date the President of 
the United States appointed a fact finding board to inquire 
into the issues giving rise to the tie-up. All the affected air 
carriers, except Western, were named in the Executive Order. 
On February 23, 1961, the Executive Order was amended to 
add Western as a subject of inquiry. Neither the Secretary of 
Labor’s statement nor the President’s Executive Order had the 
force and effect of law. The Executive Order simply created 
a fact finding board to report to the President and the Secretary 
of Labor’s statement simply requested voluntary action on the 
part of all concerned, employers and employees, which either 


were at liberty to disregard.’’ (Finding 17, Findings of Fact, 
ete., Case No. 362-61, p. 8.) 


(£) The Court’s order denying plaintiff’s motion for pre- 
liminary injunction was filed on April 27, 1961, and entered 
on April 28, 1961. The order was not appealed. 


3. Case No. 510-61 


(a) Western filed Case No. 510-61 on April 27, 1961, to 
enjoin the picketing which plaintiff herein then was con- 
ducting against Western at various places on its system 
(and for damages). (Sponsorship of the picketing is ad- 
mitted by plaintiff herein in its answer filed in Case No. 
510-61 on July 5, 1961.) A temporary restraining order 
was issued on the same date, which order remained in effect 
by consent until determination of Western’s motion for 
preliminary injanction. 

(b) Western’s motion for preliminary injunction was 
heard on May 18, 1961, and was granted by the Court by 
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written memorandum filed on June 13, 1961. The Findings 
of Fact, Conclusions of Law and Order so decreeing were 
filed on June 26, 1961, and entered on June 27, 1961. No 
appeal was taken from the Order. 


(c) Judge Hall’s findings and conclusions included these: 


‘“The statement by the Secretary of Labor was followed by 
an Order of the President establishing a commission to inquire 
into the situation and make a recommendation to the President, 
and to assist in achieving an amicable settlement and agree- 
ment. Both parties to this controversy concede that that order 
was not an order made under the Railway Labor Act, 45 U.S.C. 
160, providing for an emergency board. The parties to the 
action concede that both of them would be at liberty to disre- 
gard the Order of the President. . . .’” (Memorandum, Case 
No. 510-61, p. 4.) 

“‘To hold with the defendants’ contention in this respect 
[that Western has not exhausted ‘‘every reasonable effort’’ to 
settle the dispute], would compel the conclusion that not only 
the means and methods provided by the Railway Labor Act, 
but also the means and methods provided by the negotiated 
contract between the parties, are unreasonable. It would also 
circumvent the contract of April 11, 1958, between the parties, 
in the method they chose to settle the dispute, as well as the 
decree of this Court in Case No. 362-61. 

‘*The plaintiff here is in full compliance with the procedures 
prescribed in the contract between the parties, and also by the 
Railway Labor Act. 

‘*It is therefore my view that the plaintiff has made and is 
making ‘every reasonable effort’ to settle the dispute between 
the parties as required by 45 U.S.C. 152, First, . . .”’ (Ibid., 

a) 
“7. On February 21, 1961, after conference with the struck 
air carriers, except Western, the Secretary of Labor of the 
United States issued a statement requesting the striking engi- 
neers on all the air carriers, except Western, to return to work, 
which they later did. 

“8. On February 21, 1961, the President of the United States 
appointed a fact finding commission to investigate and inquire 
into the issues giving rise to the walkout on all the air carriers, 
except Western, and to make a report to the President with 
recommendations for achieving an amicable settlement and 
agreement with respect to such issues. The parties herein con- 
ceded that appointment of the commission was not authorized 
by any provision of the Railway Labor Act. On February 23, 
1961, the Presidential Order of February 21, 1961, was 
amended to include Western as a subject of inquiry by the 
commission. By that time Western had terminated substan- 
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tially all of the individual defendants. Western refused to re- 
hire them.’’ (Findings 7 and 8, Findings of Fact, etc., Case 
No. 510-61, pp. 4-5.) 

‘4, Western is in full compliance with the procedures and 
processes prescribed by the Railway Labor Act and by the 
collective bargaining agreement and the agreement establish- 
ing the System Board in respect of the disputes here involved. 
None of such procedures and processes has been concluded. To 
hold with defendants would circumvent this Court’s decree in 
Case No. 362-61 as well as the procedures and processes of 
the Railway Labor Act and the agreements of the parties. ...”” 
(Conclusion 4, Findings of Fact, ete., Case No. 510-61, pp. 7-8.) 


IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


Western Arr Lives, Inc., a corporation, Plaintiff, 
vs. 

Fuicut Encinerers INTERNATIONAL ASSOCIATION, an unincor- 
porated association; Fricnr ENcINgers INTERNATIONAL 
Association, WES Cuaprer, AFL-CIO, an unincorpo- 
rated association; Ronatp A. Brown; Arne L. ANDER- 
son; Rosert Hicks; and Evcene Sresern, Defendants. 


Civil Action No. 178-61 HW 


TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE 


This cause came on to be heard ex parte on plaintiff’s 
verified complaint and motion for temporary restraining 
order, and it appearing to the Court therefrom and from 
the affidavits submitted therewith that the defendants have 
called a strike of their members against plaintiff and unless 
enjoined by order of this Court such strike will continue; 
that immediate, substantial and irreparable injury, loss and 
damage will result to plaintiff and to members of the public 
generally before notice can be served and a hearing had 
on plaintiff’s motion for preliminary injunction, in that 
plaintiff is a quasi-public corporation, being an air carrier 
certificated and authorized by the Civil Aeronautics Board 
of the United States to engage in the transportation for 
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hire of passengers, property and mail by air in both intra- 
state and interstate commerce; and that such strike has 
resulted in disruption of plaintiff’s entire operations, has 
deprived the public generally and the Federal government 
of plaintiff’s transportation services, and has obstructed 
the flow of intrastate and interstate commerce and the 
transmission of United States mail over plaintiff’s air trans- 
portation system, and will continue to do so unless enjoined 
by this Court, and provided plaintiff first gives security 
in the sum of $500.00 for the payment of such costs and 
damages as may be incurred or suffered by any party who 
is found to have been wrongfully enjoined or restrained, 
such bond to be approved by the Court or by the Clerk 
of the Court, 

Ir 1s HEREBY ORDERED, that defendants, and each of them, 
their officers, agents, servants, employees and members, 
and all persons acting by, through, or in concert or par- 
ticipation with defendant, or any of them, pending the 
further order of this Court, be enjoined and restrained 
from doing, threatening or attempting to do or causing 
to be done, either directly or indirectly, by any means, 
method or device, any of the following acts during all 
applicable periods prescribed in the Railway Labor Act 
for the preservation of the status quo: 

(a) In any manner continuing, engaging in or taking any 
part in, or encouraging, inducing, approving or ordering 
the continuation of, the existing strike against plaintiff 
or calling, ordering, authorizing, encouraging, inducing, 
approving, continuing, starting, engaging in or taking any 
part in any strike against plaintiff or any work stoppage 
or slow down or concerted refusal to fly any aircraft of 
plaintiff. 

(b) In any manner permitting or allowing to remain 
outstanding any notice or notices calling a strike against 
plaintiff. 

(c) In any manner interfering with or affecting the or- 
derly continuance of the air transportation operations and 
business of plaintiff. 
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(d) In any manner picketing or bannering any of the 
premises in or from which plaintiff conducts its air trans- 
portation operations and business or interfering with in- 
gress to or egress from said premises. 


(e) In any manner taking any action which would inter- 
fere with this Court’s jurisdiction of this action. 


Tr 1s FURTHER ORDERED that this order shall expire within 
nine days after entry, unless within such time, for good 
cause shown, this order be extended or unless defendants 
consent that it may be extended for a longer period. 


Tr 18 FURTHER oRDEBED that defendants show cause before 
this Court at the United States Post Office and Court House 
Building, Los Angeles, California, on February 27, 1961, 
at 10 o’clock A.M., or as soon thereafter as counsel can 
be heard, why a preliminary injunction should not issue 
enjoining defendants, and each of them, their officers, 
agents, servants, employees and members, and all persons 
acting by, through, or in concert or participation with 
defendants, or any of them, pending the further order of 
this Court, from doing, threatening or attempting to do or 
causing to be done, either directly or indirectly, by any 
means, method or device, any of the following acts during 
all applicable periods described in the Railway Labor Act 
for the preservation of the status quo: 


(a) In any manner continuing, engaging in or taking 
any part in, or encouraging, inducing, approving or order- 
ing the continuation of, the existing strike against plaintiff 
or calling, ordering, authorizing, encouraging, inducing, 
approving, continuing, starting, engaging in or taking any 
part in any strike against plaintiff or any work stoppage 
or slow down or concerted refusal to fly any aircraft of 
plaintiff. 

(b) In any manner permitting or allowing to remain 
outstanding any notice or notices calling a strike against 
plaintiff. 

(c) In any manner interfering with or affecting the or- 
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derly continuance of the air transportation operations and 
business of plaintiff. 

(d) In any manner picketing or bannering any of the 
premises in or from which plaintiff conducts its air trans- 
portation operations and business or interfering with in- 
gress to or egress from said premises. 

(e) In any manner taking any action which would inter- 
fere with this Court’s jurisdiction of this action. 


Ir Is FURTHER ORDERED that a true copy of this Temporary 
Restraining Order and Order to Show Cause, the Summons 
and Complaint herein, the Affidavits filed herewith and 
plaintiff’s Memorandum of Points and Authorities in sup- 
port hereof be immediately served upon defendants. 

Issued a 6 o’clock P.M., February 18, 1961. 

/s/ Erxesr A. Toutx, 
United States District Judge. 
Presented by: 
/s/ Dowavp Kerra Hat. 
Donald Keith Hall, of Darling, Shattuck 
& Edmonds. 


[Filed April 27, 1961.] 
IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


Fucut Encrxeers INTERNATIONAL Association, WES CHapr- 
ter, AFL-CIO, an unincorporated labor organization, 
Plaintiff, 

vs. 
Westerx Ar Lrvzs, Inc., a corporation, Defendant. 
Civil Action No. 362-61-PH 


FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 


On April 11, 1961, the above case came on for hearing by 
order to show cause on plaintiff’s motion for preliminary 
injunction, Charles K. Hackler, Esquire, and Ronald 
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Scheinman, Esquire, appearing for plaintiff, and Hugh W. 
Darling, Esquire, Donald K. Hall, Esquire, and D. P. 
Renda, Esquire, appearing for defendant. Having con- 
sidered plaintiff’s verified complaint, the affidavits and 
memoranda of the parties, the stipulations of counsel made 
in open court and the evidence taken, having taken judicial 
notice of the record in a prior action in this Court entitled 
‘“‘Western Air Lines, Inc., Plaintiff, v. Flight Engineers 
International Association, et al., Defendants’’, Civil Action 
No. 178-61-HW, and having heard arguments of counsel, 
and being fully advised, the Court makes the following 
Findings of Fact, Conclusions of Law and Order with re- 
spect to the order to show cause and plaintiff’s motion for 
preliminary injunction. 


FINDINGS OF FACT 


1. Plaintiff Flight Engineers International Association, 
WES Chapter, AFL-CIO (‘‘the Union’’), is and at all 
times material to this case was an unincorporated associa- 
tion functioning as a labor organization. 


2. Defendant Western Air Lines, Inc. (‘‘Western’’) is 
and at all times material to this case was a common car- 
rier by air engaged in interstate and foreign commerce and 
the transportation of mail for the United States Govern- 
ment, pursuant to certificates of public convenience and 
necessity issued to it by the Civil Aeronautics Board, an 
instrumentality of the United States Government, and as 
such is a carrier by air within the provisions of Sections 
201, et seq., of the Railway Labor Act (45 U.S.C.A. §§ 181 
et seq.). 

3. As of April 11, 1958, Western entered into a collective 
bargaining agreement (the ‘‘coliective bargaining agree- 
ment”’) with its flight engineers, as represented by the 
Union. By its terms the collective bargaining agreement 
superseded a prior agreement between Western and its 
flight engineers, as last amended July 29, 1957, and was to 
continue in full force and effect until January 1, 1961, 
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thereafter to be subject to change as provided for in Sec- 
tion 6 of the Railway Labor Act (45 U.S.C.A. § 156). 

4. As of April 11, 1958, Western also entered into an 
agreement with its flight engineers, as represented by the 
Union, for the establishment, pursuant to Section 204 of 
the Railway Labor Act (45 U.S.C.A. § 184), of a Western 
Air Lines Flight Engineers’ System Board of Adjustment 
(the ‘System Board’’). By its terms this agreement also 
was to continue in full force and effect until January 1, 
1961, thereafter to be subject to change as provided for in 
Section 6 of the Railway Labor Act (45 U.S.C.A. § 156). 

5. It was stipulated that the collective bargaining agree- 
ment and the agreement establishing the System Board are 
now and at all times since January 1, 1961, have been in 
full force and effect. 

6. By this action for injunction, the Union seeks an order 
enjoining Western from employing any flight engineer who 
does not hold an A & B or A & P mechanic certificate at the 
time of employment and directing Western to discharge all 
flight engineers now in its employ who do not hold one or 
the other type of mechanic certificate. 

7. The Union’s suit is predicated on the collective bar- 
gaining agreement and on Western’s practice prior to Feb- 
ruary 17, 1961, of requiring that its flight engineers hold 
A& EorA & P mechanic certificates at the time of employ- 
ment. The Union contends that Western’s practice estab- 
lished a ‘‘rule’’ or ‘‘working condition’’ which under Sec- 
tion 6 of the Railway Labor Act (45 U.S.C.A. § 156) West- 
ern was required to maintain during the period of negotia- 
tions for a change in the collective bargaining agreement 
and that in any event the flight engineers employed by 
Western since February 17, 1961, do not have the qualifica- 
tions prescribed in the collective bargaining agreement. 

8. Western conceded that its practice prior to February 
17, 1961, was to require that applicants for positions as 
flight engineers hold A & E or A & P mechanic certificates 
at the time of employment, but it disputed that such prac- 


127 


tice established a ‘‘rule”’ or ‘‘working condition’? which it 
was required to maintain during negotiations for a change 
in the collective bargaining agreement. Western further 
maintained that it is complying with the collective bargain- 
ing agreement, that all of the flight engineers hired by it 
since February 17, 1961, meet the qualifications prescribed 
in the collective bargaining agreement and that in any 
event this Court has no jurisdiction to construe or inter- 
pret the agreement in this regard, the System Board being 
vested by the Railway Labor Act with the sole and exclu- 
sive jurisdiction to interpret and apply the collective bar- 
gaining agreement. 

9. Since February 17, 1961, Western has employed a 
substantial number of flight engineers who do not hold 
either an A & E or an A & P mechanic certificate, but all 
of such individuals are certificated flight engineers and, 
in addition, hold commercial pilot licenses with instrument 
ratings, at the least. 

10. The applicable Civil Air Regulations of the Federal 
Aviation Agency (and the predecessor Civil Aeronautics 
Administration) provide that no individual shall serve as 
a flight engineer in air commerce on an aircraft of United 
States registry without a ‘‘flight engineer certificate’’ is- 
sued by the Administrator. It is not required or suggested 
that a flight engineer also hold a mechanic certificate of 
any type. 

11. Section 3 of the collective bargaining agreement 
reads: 


“‘Section 3—QUALIFICATIONS 


““(A) Any employee who qualified and was designated as 
Flight Engineer prior to the effective date of this Agreement 
shall be deemed to have met all the requirements for the posi- 
tion of Flight Engineer in existence as of that date. In the 
event additional requirements initiated by the Company are 
imposed, Flight Engineers in the employ of the Company shall 
be granted a reasonable period in which to meet such additional 

uirements on Company time and at Company expense. 

“<(B) 1. Except as hereinafter provided in sub paragraph 
(2) of this paragraph (B) each Flight Engineer employed by 


the Company will be required to have a mechanic’s certificate 
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issued by the CAA with power-plant and air-frame ratings 
(A & E or A & P certificates) or hold a degree in engineering 
from an accredited college or university granting such degrees 
(only after the completion of a course normally requiring 
classroom attendance for a period of four (4) years) together 
with practical experience in the construction, maintenance and 
repair of aircraft and/or engines. 

“2. Any employee who does not hold an A & E or an A &P 
certificate or an engineering degree, as aforesaid, at the time 
of his employment, but who has the shop experience or other 
mechanical qualifications to be able to secure such certificate 
within twelve (12) months after being designated for active 
line flying duty as a Flight Engineer with the Company, may 
be employed as a Flight Engineer by the Company, and as a 
condition of his continued employment as a Flight Engineer, 
shall obtain such A & E or A & P certificate within said twelve 
(12) month period. 

“(3 The Company agrees that, anything to the contrary in 
this Agreement notwithstanding [sic] it will dismiss as a 
Flight Engineer any employee covered by sub paragraph (2) 
of this paragraph who does not obtain an A & E or an A & P 
certificate within twelve (12) months of his being designated 
for active line flying duty as a Flight Engineer by the Com- 
pany.” 

It is significant that the provisions contained in paragraph 
(B), subparagraphs 1, 2 and 3, of the foregoing Section 3 
were added to the collective bargaining agreement in 1958 
by negotiation. 

12. On November 28, 1960, the Union notified Western in 
writing that it desired to reopen the collective bargaining 
agreement. On December 28, 1960, and on January 4, 1961, 
the Union submitted detailed proposed changes in the 
agreement, none of which involved Section 3. No change 
in Section 3 has been proposed by the Union at any time. 

13. Commencing on February 17, 1961, while confer- 
ences pursuant to Section 6 of the Railway Labor Act (45 
U.S.C.A. § 156) were in progress on the Union’s proposed 
changes in the collective bargaining agreement, Western’s 
flight engineers, as a group, refused to report for work 
and to take any of Western’s flights. Concurrently, the 
flight engineers of American Airlines, Eastern Air Lines, 
National Air Lines, Trans World Airlines, Pan American 
Airlines and the Flying Tiger Line also went out on strike 
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across the nation. It was alleged that these walkouts were 
part of a nationwide flight engineer demonstration against 
a ruling by the National Mediation Board in a representa- 
tive dispute under Section 2 Ninth of the Railway Labor 
Act (45 U.S.C.A. § 152) involving United Air Lines. 

14. The flight engineer walkout brought to a standstill all 
air transportation operations of the affected air carriers, 
including Western. 

15. On February 18, 1961, Western filed an action in 
this Court entitled ‘“Western Air Lines, Inc., Plaintiff, v. 
Flight Engineers International Association, et al., Defend- 
ants’’, Civil Action No. 178-61-HW, to enjoin the strike by 
its flight engineers. The Union and its officers and the 
Flight Engineers International union and its president 
were named as defendants as representatives of the strik- 
ing flight engineers. On the same date a temporary re- 
straining order was issued in such action by the Honorable 
Ernest A. Tolin, United States District Judge, enjoining 
the defendants therein from engaging in and continuing the 


strike against Western. The restraining order was served 
on the president and vice president of the Union on Feb- 
ruary 18, 1961, and on February 19, 1961, each member of 
the Union was advised of the restraining order by telegram 
sent by the Union. Notwithstanding the restraining order, 
the strike continued. On February 20, 1961, Western filed 
a dismissal of Civil Action No. 178-61-HW. 


16. After commencement of the strike, each of Western’s 
flight engineers was personally contacted at the time sched- 
uled or assigned for flights and instructed to report for 
work, Flight engineers who refused to report for work 
were discharged. The number of flight engineers who 
refused to report for duty and were discharged by Western 
was 123. Seven flight engineers did not refuse to report 
for duty and are now flying for Western. Western has 
hired flight engineers to replace those discharged and with 
the replacements has resumed a substantial portion of its 
air transportation operations. 
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17. On February 21, 1961, the Secretary of Labor of 
the United States, having taken notice of the nationwide 
tie-up in air transportation, issued a statement urging the 
flight engineers to return to work and on the same date 
the President of the United States appointed a fact finding 
board to inquire into the issues giving rise to the tie-up. 
All the affected air carriers, except Western, were named 
in the Executive Order. On February 23, 1961, the Execu- 
tive Order was amended to add Western as a subject of 
inquiry. Neither the Secretary of Labor’s statement nor 
the President’s Executive Order had the force and effect 
of law. The Executive Order simply created a fact finding 
board to report to the President and the Secretary of La- 
bor’s statement simply requested voluntary action on the 
part of all concerned, employers and employees, which 
either were at liberty to disregard. 

18. This action was filed on March 28, 1961. At a further 
bargaining conference held on March 29, 1961, Western 
submitted its proposed changes in the collective bargaining 
agreement, which proposed changes included the elimina- 
tion of Section 3. 

19. On April 7, 1961, Western submitted to the System 
Board the question of whether or not it was in compliance 
with Section 3 of the collective bargaining agreement, with 
respect to the qualifications of the flight engineers employed 
by it since February 17, 1961. 

90. In addition to the contentions set forth in finding 8, 
Western interposed certain equitable defenses to the grant- 
ing of a preliminary injunction in this action, including 
the defense that the Union was not before the Court with 
clean hands by reason of illegal strike action against West- 
ern, wilful disobedience of the temporary restraining order 
issued by this Court in Civil Action No. 178-61-HW enjoin- 
ing the strike and the placing of flight engineer pickets at 
Western’s places of business commencing on April 7, 1961. 
Western contended that the Union, jointly with the Flight 
Engineers International union, had ordered and directed 
the walkout of Western’s flight engineers and the disregard 
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of the order enjoining the strike and had ordered and is 
directing the picketing which is now going on against: West- 
ern. The Union disputed this, but conceded that if the 
strike was Union-sponsored the Union violated the Railway 
Labor Act. In view of the conclusions hereinafter reached, 
it is unnecessary to rule on any of Western’s equitable 
defenses, and the Court expressly makes no finding on 
whether or not the flight engineers strike or the failure to 
comply with the restraining order in Civil Action No. 
178-61-HW or the picketing was or is sponsored by the 
Union, directly or indirectly, in concert with the Flight 
Engineers International union or otherwise. 


CONCLUSIONS OF LAW 

1. Western’s practice prior to February 17, 1961, of re- 
quiring that flight engineers hold an A & E or an A & P 
mechanic certificate at the time of employment did not estab- 
lish a ‘‘rule’’ or ‘‘working condition’’ which Western was 
required to maintain during negotiations for a change in the 
collective bargaining agreement. A reading of Section 6 of 
the Railway Labor Act (45 U.S.C.A. § 156) in connection 
with other applicable Sections of the Act, particularly sub- 
divisions (5), Sixth and Seventh of Section 2 (45 U.S.C.A. 
§§ 15la and 152), compels the conclusion that only agree- 
ments reached after collective bargaining are covered by 
Section 6 and that the prohibitions of Section 6 against 
change in rules or working conditions pending bargaining, 
and those of Section 2, Seventh, apply only to rules and 
working conditions previously fixed by collective bargaining 
agreements. Williams v. Jacksonville Terminal Co., 315 U.S. 
386, 400, 402, 403 (1942). 

2. The question of whether or not the flight engineers 
hired by Western since February 17, 1961, have the quali- 
fications prescribed in the collective bargaining agree- 
ment involves the meaning and application of subpara- 
graphs 1, 2 and 3 of Section 3 (B) of the agreement. 
Under the Railway Labor Act, and particularly subdivi- 
sions (5) and Sixth of Section 2 (45 U.S.C.A. §§ 151a and 
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152), Section 3 (45 U.S.C.A. § 153) and Section 204 (45 
US.C.A. § 184), such issue is a “‘minor dispute’’ over which 
the System Board has sole and exclusive jurisdiction. This 
Court has no jurisdiction to go into or resolve the merits 
of the dispute or to construe or interpret the provisions of 
the collective bargaining agreement. Elgin J oliet & East- 
ern R. Co. v. Burley, 325 U.S. 711, 725 (1945) ; Railroad 
Traimmen v. Chicago River € I. R. R. Co., 353 U.S. 30, 
33, 39 (1957) ; Locomotive Engineers v. M-K-T R. Co., 363 
U.S. 528, 531 (1960). 

3. Plaintiff is not entitled to a preliminary injunction. 


OxpER 

In accordance with the foregoing Findings of Fact and 
Conclusions of Law, Ir Is HereBy ORDERED, ADJUDGED AND 
DECREED: 

1. That the order to show cause issued herein on March 
28, 1961, be and it is vacated. 

2. That plaintiff’s motion for preliminary injunction be 
and it is denied. 


Dated: April 27th, 1961. 


/s/ Person M. Hatt, 
United States District Judge. 
Presented by: 

Daguixc, Suatruck & Epmonps, 737 Pacific Mutual 
Building, 523 West Sixth Street, Los Angeles 14, 
California, MAdison 7-8104. 

By: Donald Keith Hall, 
Downatp Kerra Hat, 
Attorney for Defendant, Western Air Lines, Inc. 


Receipt of a true copy of the foregoing Findings of Fact, 
Conclusions of Law and Order, at Los Angeles 2:20 .M. on 
April 20, 1961, is acknowledged. 


Brouwpace, Hackrer & FiLauM, 
By: Crarron I. Ross, 
Attorneys for Plaintiff. 
[Filed June 13, 1961.] 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


Western Am Lives, Inc., a corporation, Plaintiff, 
vs. 
Fuicur Encrveers InrernatTionan Association, 
AFL-CIO, etc., et al, Defendants. 


No. 510-61-PH 


MEMORANDUM 


The matter is before the Court on the plaintiff’s motion 
for temporary injunction to restrain the defendant Union 
and the individual defendant members thereof from picket- 
ing its places of business and otherwise interfering with 
the normal operations of its business by picketing and 
other forms of coercive action such as communicating with 
plaintiff’s suppliers and their employees and with originat- 
ing places of business for the plaintiff, like travel agencies. 

The defendants did not file any counter-affidavits, and 
hence the statements of fact in plaintiff’s affidavits must 
be taken as true, as well as the factual allegations in the 
[in the] Complaint. In addition thereto, both parties 
agreed that the Court take judicial notice of the files, rec- 
ords and proceedings in case No. 362-61. 

In that case, the Union (defendant here) was plaintiff, 
and sought the processes of this Court to compel Western 
Air Lines (plaintiff here) to discharge the persons hired 
by Western to replace the flight engineers who had walked 
out on February 17, 1961, which, if granted, would have 
resulted in rehiring the displaced flight engineers. After 
the flight engineers of Western walked out on February 
17th, Western continued operation of its air line so far as 
possible, replacing the flight engineers with pilot-trained 
persons, which Western claims is in accordance with the 
negotiated contract of April 11, 1958, between the Union 
and Western, conceded by both parties to be still in force 
pending the negotiation of a new contract. 
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Injunctive relief was denied by this Court on the ground 
that the matter involved in case No. 362-61 was a ‘‘minor 
dispute”? under the Railway Labor Act [45 U.S.C. 151 
et seq.J, and that the parties had not exhausted the pre- 
liminary procedures required by their own negotiated con- 
tract and by the Railway Labor Act. (See transcript of 
oral opinion in case No. 362-61 for fuller discussion). 

The roots of the differences between the parties lie deep 
in the developments over the past several years in the air- 
passenger-carrying industry. The history of that develop- 
ment, as effecting flight engineers and air pilots, is set 
forth in detail in Exhibit 6 which is the report of a com- 
mittee appointed under Section 2, ninth, of the Railway 
Labor Act [45 U.S.C. 152, Ninth] in a representation dis- 
pute between the Air Line Pilots Association and the Flight 
Engineers Association, whose members were employed by 
United Air Lines. Western was not a party to that dispute. 
That report was released February 6, 1961. It pointed out 
the necessity, in the operation of up-to-date aircraft carry- 
ing many persons, of each person in the cockpit being able 
to do the work of every other person in the cockpit in an 
emergency, including the piloting of the aircraft, and con- 
cluded that all persons in the cockpit constituted one ‘‘craft 
or class for purposes of representation and collective bar- 
gaining under the Railway Labor Act, and should be voted 
together on one ballot for the purposes of representation 
under See. 2, ninth, of the Railway Labor Act as amended.’’ 

It is unnecessary to recite all of the facts as alleged in 
the affidavits and the complaint and as judicially noticed 
in case No. 362-61, but a statement of certain events, in 
addition to those outlined above, is essential in understand- 
ing the problem. 

In protest of the above-mentioned decision of February 6, 
1961, by the National Mediation Board, the flight engineers 
on all Air Lines over the United States walked out on 
February 17, 1961. Western Air Lines was the only one 
which attempted to operate. It specifically requested each 
flight engineer to report for work at the regular time 
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that he was to be called for duty. Each one refused, and 
was replaced by a pilot-trained employee. The other Air 
Lines continued struck until the Secretary of Labor of the 
United States issued a statement on February 21, 1961, 
after a conference with the struck carriers, except Western, 
wherein he pointed out that the decision of the National 
Mediation Board was by its terms limited in its nature to 
United Air Lines, and that “‘With respect to the decision 
in its limited application to United Air Lines, the Board 
is an independent agency duly established by law, whose 
rulings cannot be changed by the President, myself or any- 
one in the Executive Branch of Government. We are a 
government of laws and not of men. If the decision is 
considered erroneous, it can be challenged only in the 
courts.’ r 

Many flight engineers are not pilot-trained, and the state- 
ment also pointed out the fears of flight engineers that 
their jobs would be in jeopardy by the decision of the 
National Mediation Board. 

The flight engineers, by walking out, apparently re- 
garded that decision as presaging the same conclusions 
on other air lines when and if the question was raised 
as to each air line. Western apparently took the same 
attitude by immediately adopting the policy of hiring only 
pilot-trained employees to replace those who refused to 
go on their jobs when requested. 

The statement by the Secretary of Labor was followed 
by an Order of the President establishing a commission 
to inquire into the situation and make a recommendation 
to the President, and to assist in achieving an amicable 
settlement and agreement. Both parties to this controversy 
concede that that order was not an order made under the 
Railway Labor Act, 45 U.S.C. 160, providing for an emer- 
gency board. The parties to the action concede that both 
of them would be at liberty to disregard the Order of the 
President. The Statement of the Secretary of Labor re- 
quested the striking employees, on all Air Lines except 
Western, to return to work, and they did. 
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On February 23, 1961, an amendment was made to the 
Presidential Order of February 21, 1961, which included 
Western Air Lines. By that time, Western had requested 
each individual employed as a flight engineer to report for 
duty, and each had refused and their employment had been 
terminated. 

On or about April 5, 1961, those employees who replaced 
the flight engineers, designating themselves as Second Of- 
ficers, filed a request with the National Mediation Board 
asking that a labor organization called the Second Officers 
Association, be certified as a bargaining agent for the 
Second Officers employed by Western, who had replaced 
the flight engineers. 

It should be pointed out that the contract of April 11, 
1958, between the flight engineers and Western expired 
January 1, 1961, but that both of the parties concede it 
is still in force pending negotiation of a new contract, 
and both parties are engaged and have been engaged in 
the preliminary procedures prescribed by the Railway La- 
bor Act for the negotiation of a new contract. 

Thus there is a ‘‘minor dispute’? between the parties 
concerning the interpretation of the existing contract. There 
is a “‘major dispute’’ in the negotiation of the new contract 
between the flight engineers and Western Air Lines, and 
now a third ‘“‘major dispute’’ concerning representation 
by the Second Officers Association; is either existing or is 
incipient. 

All of the cases cited by each of the parties have been 
examined. 

It is unnecessary, and would serve no useful purpose, 
to parade an analysis of all of them in this Memorandum 
because I regard the controlling principles to be stated in 
the hereinafter cited cases. 

Trainmen v. Chicago R. & IR. Co., 353 U.S. 30, makes it 
clear that any minor dispute existing between the flight 
engineers and Western must first proceed through the pre- 
liminary processes provided by the Railway Labor Act and 
by contract between the parties themselves, before injunc- 
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tive processes of the Court can be invoked. (See oral 
opinion of this Court in case No. 362-61). 

General Committee v. MK.T. R. Co., 320 U.S. 323, in- 
volved a major dispute. The court there held that the 
processes of the Railway Labor Act were exclusive; that 
the District Court was without power to resolve the con- 
troversy; and that the Railway Labor Act substituted the 
procedure set forth therein for the previously Jused sanc- 
tions of publicity and public opinion. The court in that 
case quoted with approval from T. & O. B.R. v. Brother- 
hood, 281 U.S. 48, where Chief Justice Hughes said: ‘All 
the proceedings looking to amicable adjustments and to 
agreements for arbitration of disputes, the entire policy 
of the Act, must depend for success on the uncoerced action 
of each party through its own representatives to the end 
that agreements satisfactory to both may be reached and 
the peace essential to the uninterrupted service of the 
instrumentalities of interstate commerce may be main- 
tained. (Underscoring supplied). 

In Telegraphers, etc. v. Chicago N.W. (1960) 362 U.S. 
330, the Supreme Court held that there was clearly a major 
dispute involved. The trial court had granted a temporary 
injunction but declined to grant a permanent injunction. 
On appeal, however, the Court of Appeals did grant the 
permanent injunction. The Supreme Court affirmed the 
trial court in granting the temporary injunction, but re- 
versed the holding of the Court of Appeals in granting 
the permanent injunction, on the ground that a permanent 
injunction was prohibited by the Norris-LaGuardia Act, 
[29 U.S.C. 104]. 

In view of this holding by the Supreme Court that the 
District Court has power to grant a temporary injunc- 
tion, I feel that I am bound by law in that case rather than 
the flat statement in Butte etc. Ry. v. Brotherhood (9 Cir. 
1959) 268 F.2d 54, cert. den. 361 U.S. 864, ‘‘that the Norris- 
LaGuardia Act prohibits the issuance of an injunction in 
Railway Labor cases involving ‘major disputes.’ ’’ More- 
over, in the Butte case, the Employer Railroad had refused 
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to proceed with mediation proceedings under the Railway 
Labor Act. That is not true in this case as both parties 
are proceeding under the Railway Labor Act and their 
contract to settle their minor dispute, and under the Rail- 
way Labor Act to settle the major disputes which exist 
between them. 

The principal contention of the defendants here is that 
the plaintiff has not exhausted ‘‘every reasonable effort’’ 
[45 U.S.C. 152, First] to settle the dispute between the 
parties, in that, the request of the Secretary of Labor and 
the Presidential Order requesting the Air Lines to re- 
employ the flight engineers was a reasonable means of 
settling the dispute, and that inasmuch as Western did not 
re-employ the flight engineers as requested, the Norris- 
LaGuardia Act comes into force and prohibits the use of 
any injunction. The defendants rely principally upon 
Trainmen v. Toledo, P. & W. R. Co., 321 US. 50 (1944). 
But in that case, as in so many others cited by the parties, 
the employer had flatly refused to comply with the terms 
of the Railway Labor Act in attempting to settle the dis- 
pute. As above pointed out, that is not the case in this 
instance, and I do not regard that case as controlling here. 

To hold with the defendants’ contention in this respect, 
would compel the conclusion that not only the means and 
methods provided by the Railway Labor Act, but also the 
means and methods provided by the negotiated contract 
between the parties, are unreasonable. It would also cir- 
cumvent the contract of April 11, 1958, between the parties, 
in the method they chose to settle the dispute, as well as 
the decree of this Court in case No. 362-61. 

The plaintiff here is in full compliance with the pro- 
cedures prescribed in the contract between the parties, and 
also by the Railway Labor Act. 

It is therefore my view that the plaintiff has made and 
is making “‘every reasonable effort’’ to settle the dispute 
between the parties as required by 45 U.S.C. 152, First, and 
is entitled to the temporary injunction, and that if the 
same is not granted, plaintiff will suffer irreparable injury. 
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The plaintiff will prepare Findings, Conclusions and Or- 
der temporarily restraining defendants until the further 
order of the Court, or until the procedures and processes 
of their contract and the Railway Labor Act have been 
concluded, whichever first occurs. 

A bond will be required of plaintiff, but the amount 
thereof will be fixed on hearing after notice by either side. 

Dated: Los Angeles, California, this 13th day of June, 
1961. 

Pemson M. Hatt, 
United States District Judge. 
[Filed June 26, 1961.] 
Dagiixc, SHarruck & Epmonps 
737 Pacific Mutual Building 
523 West Sixth Street 
Los Angeles 14, California 
MAdison 7-8104 
Attorneys for Plaintiff 


IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


Wesrezn Am Lives, Inc., a corporation, Plaintiff, 


vs. 
Fuicur Enorveers Internationa, Association, AFL-CIO, 
an unincorporated association, et al., Defendants. 


Civil Action No. 510-61-PH 


FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
ORDER GRANTING INJUNCTION 


The above case came on for hearing on plaintiff’s motion 
for preliminary injunction, pursuant to Order of this Court 
entered on April 27, 1961, Hugh W. Darling, Esquire, Don- 
ald K. Hall, Esquire, and D. P. Renda, Esquire, appearing 
for plaintiff, and Charles K. Hackler, Esquire, and Ronald 
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Scheinman, Esquire, appearing for defendant Flight Engi- 
neers International Association, WES Chapter, AFL-CIO, 
and the individual defendants served in this action. Hav- 
ing considered plaintiff’s verified complaint, the affidavits 
submitted in support of plaintiff’s motion for ex parte tem- 
porary restraining order and for preliminary injunction, 
the memoranda of the parties, the stipulations of counsel 
made in open court and the evidence taken, having by agree- 
ment of the parties taken judicial notice of the files, records 
and proceedings in the action in this Court entitled ‘‘ Flight 
Engineers International Association, WES Chapter, AFL- 
CIO, Plaintiff, v. Western Air Lines, Inc., Defendant’, 
Civil Action No. 362-61, and having heard arguments of 
counsel, and being fully advised, the Court makes the fol- 
lowing Findings of Fact, Conclusions of Law and Order: 


FINDINGS OF FACT 

1. Plaintiff Western Air Lines, Inc. (‘‘Western’’) is and 
at all times material to this case was a common carrier by 
air engaged in interstate and foreign commerce and the 
transportation of mail for the United States Government 
pursuant to certificates of public convenience and neces- 
sity issued to it by the Civil Aeronautics Board, an instru- 
mentality of the United States Government, and as such 
is a “‘carrier by air’’ within the provisions of Section 201 
et seq. of the Railway Labor Act (45 US.C.A. §§ 181 
et seq.). 

2. As of April 11, 1958, Western entered into a collective 
bargaining agreement (the ‘‘collective bargaining agree- 
ment’’) with its flight engineer employees, as represented 
by defendant Flight Engineers International Association, 
WES Chapter, AFL-CIO (the ‘‘Union’’), pursuant to and 
in compliance with the Railway Labor Act. As of April 11, 
1958, Western also entered into an agreement with its flight 
engineer employees, as represented by the Union, estab- 
lishing a Western Air Lines Flight Engineers System 
Board of Adjustment (the ‘‘System Board’’), pursuant 
to and in compliance with, specifically, Section 204 of the 
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Railway Labor Act (45 U.S.C.A. § 184). By their terms 
both agreements were to continue in full force and effect 
until January 1, 1961, thereafter to be subject to change as 
provided for in Section 6 of the Railway Labor Act (45 
U.S.C.A. § 156). 

3. The collective bargaining agreement and the agree- 
ment establishing the System Board are now and at all 
times since January 1, 1961, have been in full force and 
effect. The collective bargaining agreement contains pro- 
visions for the making and handling of grievances and the 
agreement establishing the System Board declares, as pro- 
vided in the Railway Labor Act, that the System Board 
shall have jurisdiction over disputes growing out of griev- 
ances or out of interpretation or application of any of the 
terms of the collective bargaining agreement. 

4. On November 28, 1960, the Union gave Western writ- 
ten notice that it desired to reopen the collective bargain- 
ing agreement. At conferences held on December 28, 1960, 
and January 4, 1961, the Union submitted proposed changes 
in the collective bargaining agreement. Conferences be- 
tween Western and the Union respecting the changes in 
the agreement proposed by the Union were held intermit- 
tently to and including March 29, 1961. On March 29, 1961, 
Western submitted its proposed changes in the collective 
bargaining agreement. Negotiations in respect of the 
changes proposed by the Union and by Western are con- 
tinuing and have not been concluded. Neither party has 
reopened the agreement establishing the System Board. 

5. On February 17, 1961, Western’s flight engineers as a 
group walked out, refusing to report for work and to take 
any of Western’s flights. Simultaneously the flight engi- 
neers of American Air Lines, Eastern Air Lines, the Fly- 
ing Tiger Line, National Air Lines, Pan American Airlines 
and Trans World Airlines also stopped work. The walk- 
out brought the air transportation operations of these air 
carriers to a standstill. The walkout was in protest of a 
“oraft or class’ decision of the National Mediation Board 
(File No. C-2946) pursuant to Section 2 Ninth of the Rail- 
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way Labor Act (45 U.S.C.A. § 152), released on February 
6, 1961, in a representation dispute between the Air Line 
Pilots Association, International, and the Flight Engineers 
International Association involving flight engineers em- 
ployed by United Air Lines. Western was not a party to 
that dispute. 

6. Western attempted to continue to operate despite the 
walkout. It personally contacted its flight engineers at the 
time each was scheduled or assigned for flights, instructed 
each of them to report for work and, when they refused to 
do so, discharged them. Western hired pilot-trained flight 
engineers to replace the discharged flight engineers and 
with the replacements resumed air transportation opera- 
tions. The individual defendants named in this action are 
the flight engineers who were discharged by Western for 
refusing to work. Eight of the individual defendants have 
filed grievances protesting their discharge, which griev- 
ances are being processed in accordance with the collective 
bargaining agreement and the agreement establishing the 
System Board. 

7. On February 21, 1961, after conference with the struck 
air carriers, except Western, the Secretary of Labor of the 
United States issued a statement requesting the striking 
engineers on all the air carriers, except Western, to return 
to work, which they later did. 

8. On February 21, 1961, the President of the United 
States appointed a fact finding commission to investigate 
and inquire into the issues giving rise to the walkout on all 
the air carriers, except Western, and to make a report to 
the President with recommendations for achieving an ami- 
eable settlement and agreement with respect to such issues. 
The parties herein conceded that appointment of the com- 
mission was not authorized by any provision of the Rail- 
way Labor Act. On February 23, 1961, the Presidential 
Order of February 21, 1961, was amended to include West- 
ern as a subject of inquiry by the commission. By that 
time Western had terminated substantially all of the in- 
dividual defendants. Western refused to rehire them. 


143 


On March 28, 1961, the Union filed an action in this Court 
(Case No. 362-61) to compel Western to discharge the re- 
placements as not having the qualifications required by the 
collective bargaining agreement. The Union’s motion for a 
preliminary injunction was denied after hearing on the 
ground that the controversy involved interpretation of the 
collective bargaining agreement and therefore was a 
“minor dispute’? adjudication of which under the Railway 
Labor Act was within the sole and exclusive jurisdiction of 
the System Board. This Court’s Findings of Fact, Con- 
clusions of Law and Order in Case No. 362-61 were entered 
on April 28, 1961. The Order has not been appealed. 

10. On April 5, 1961, an organization designated as the 
Second Officers Association, claiming to represent more 
than a majority of the employees of Western within the 
class and craft of employees previously represented by the 
defendant Union herein, filed with the National Mediation 
Board pursuant to Section 2 Ninth of the Railway Labor 
Act (45 U.S.C.A. § 152) its petition for certification as the 
authorized representative of such employees. 

11. On April 7, 1961, Western submitted to the System 
Board for decision the question of whether or not it was in 
compliance with the collective bargaining agreement with 
respect to the qualifications of the replacements it had 
hired. 

12. On April 7, 1961, defendants and others acting in 
concert with them commenced picketing activities against 
Western. Such activities consisted of establishing and 
maintaining picket lines at Western’s places of business 
and otherwise interfering with Western’s operations and 
business through the display, publication and dissemina- 
tion, to the public and to persons dealing with Western and 
selling its services, of placards, leaflets and letters alleging 
a lockout by Western, accusing Western of defying a Presi- 
dential Order and asserting that Western’s flights were un- 
safe because its aircraft were not being operated by ‘‘pro- 
fessional’? flight engineers. It was stipulated for the pur- 
poses of the hearing herein that the Union had sponsored 
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and directed the picketing activities against Western. 

13. This action was filed and a Temporary Restraining 
Order enjoining the picketing activities of defendants was 
issued on April 27, 1961. By stipulation of the appearing 
defendants, the Temporary Restraining Order was ex- 
tended pending determination of Western’s motion for pre- 
liminary injunction. 

14. Unless restrained, defendants will resume picketing 
activities against Western, which activities necessarily will 
obstruct, interfere with and interrupt Western’s operations 
and the performance of its duties and obligations as a com- 
mon carrier by air in interstate and foreign commerce and 
in the transmission of mail for the United States Govern- 
ment, with consequent irreparable injury, loss and damage 
to Western and to the public. 


CONCLUSIONS OF LAW 

1. Under the Railway Labor Act there existed at the 
commencement of this action and there now exist between 
the parties a ‘‘minor dispute’ concerning interpretation of 
the collective bargaining agreement and the discharge of 
the individual defendants and a ‘‘major dispute”’ in the 
negotiation of changes in the collective bargaining agree- 
ment. There also exists a dispute as to who is the ‘‘rep- 
resentative” authorized to act for the flight engineers in 
the employ of Western. 

2. The Railway Labor Act compels administrative ad- 
judication of ‘‘minor disputes’’ and ‘‘representation dis- 
putes’. (45 U.S.C.A. §§ l5la (5), 152 Sixth and Ninth, 
153, 181, 182 and 184.) The Norris LaGuardia Act (29 
U.S.C.A. §§ 101 et seg.) does not deprive federal courts of 
jurisdiction to enjoin self-help in respect of such disputes. 
Switchmen’s Union v. National Mediation Board, 320 U.S. 
297 (1943) ; General Committee v. M-K-T R. Co., 320 U.S. 
323 (1943) ; Railroad Trainmen v. Chicago River & I. R. R. 
Co., 353 U.S. 30 (1957) Locomotive Engineers v. M-K-T R. 
Co., 363 U.S. 528 (1960). 


3. In the case of ‘‘major disputes’”’ in the negotiation of 
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collective agreements, the Railway Labor Act requires the 
parties to exhaust the statutorily prescribed processes of 
negotiation, mediation, voluntary arbitration and concilia- 
tion before resort can be had to self-help. (45 U.S.C.A. §§ 
15la (4), 152 First, Second and Seventh, 155 First, 156, 157, 
159, 160 and 183.) The Norris-LaGuardia Act does not bar 
temporary injunctive relief against self-help in respect of 
such disputes pending compliance with and exhaustion of 
the required processes of the Railway Labor Act. General 
Committee v. M-K-T R. Co., supra, 320 U.S. 323, 332-333; 
Elfin, J. d E.R. Co. v. Burley, 325 U.S. 711, 725 (1945) ; 
Railroad Telegraphers v. Chicago & N. W. R. Co., 362 U.S. 
330 (1960). 

4. Western is in full compliance with the procedures and 
processes prescribed by the Railway Labor Act and by the 
collective bargaining agreement and the agreement estab- 
lishing the System Board in respect of the disputes here 
involved. None of such procedures and processes has been 
concluded. To hold with defendants would circumvent this 
Court’s decree in Case No. 362-61 as well as the procedures 
and processes of the Railway Labor Act and the agreements 
of the parties. Western’s refusal to re-employ the indi- 
vidual defendants did not bring the Norris-LaGuardia Act 
into play to prohibit the issuance of an injunction in this 
case. 

5. Unless defendants be enjoined from engaging in pick- 
eting activities against Western, Western will suffer irre- 
parable injury, loss and damage for which it has no ade- 
quate remedy at law. 

6. Western is entitled to an injunction temporarily re- 
straining defendants from engaging in the acts complained 
of, until the further order of the Court or until the proce- 
dures and processes of the Railway Labor Act and the 
agreements between the parties have been concluded, which- 
ever first occurs. 

ORDER 

In accordance with the foregoing Findings of Fact and 

Conclusions of Law and it appearing to the Court that 
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unless enjoined defendants will commit the acts herein- 
after described, to the irreparable injury of plaintiff, 
and provided plaintiff first gives security in the sum of 
$1,500.00 for the payment of such costs and damages as 
may be incurred or suffered by any party who is found 
to have been wrongfully enjoined or restrained, such bond 
to be approved by the Court or by the Clerk of the Court, 

Tr 1s Heresy OrDERED, ADJUDGED AND Deckzep that de- 
fendant Flight Engineers International Association, WES 
Chapter, AFL-CIO and the individual defendants served 
in this action, and each of them, their officers, agents, serv- 
ants, employees and attorneys, and all persons in active 
concert or participation with them, be and they are, and 
each is, enjoined and restrained, until the further order of 
this Court or until the procedures and processes of the 
Railway Labor Act, the collective bargaining agreement 
and the agreement establishing the System Board have 
been concluded, whichever first occurs, from doing, causing 
to be done, threatening or attempting to do or cause to be 
done, directly or indirectly, by any means, method or device, 
any of the following acts: 

(a) In any manner establishing, continuing, maintaining, 
assisting, causing, authorizing or encouraging the establish- 
ing or continuing of any picket line or picketing activity 
aganst plaintiff at any of its places of business. 

(b) In any manner interfering with or obstructing or 
threatening or attempting to interfere with or obstruct the 
ingress and egress of any persons to and from any of 
plaintiff’s places of business. 

(c) In any manner causing, encouraging or attempting 
to cause or encourage any employee of plaintiff to refuse 
to perform work or services for plaintiff. 

(a) In any manner causing, encouraging or attempting 
to cause or encourage any patron or customer of plaintiff 
not to deal with plaintiff or use plaintiff’s services. 

(e) In any manner causing, encouraging or attempting 
to cause or encourage any supplier of plaintiff not to deal 
with plaintiff or sell, furnish or deliver supplies to plaintiff. 
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(f) In any manner interfering with or attempting to 
interfere with the operations or business of plaintiff. 
Dated: June 26, 1961. 


Pemson M. Hatz, 
United States District Judge. 


Presented by: 
Dartive, SHarruck & Epmonns, 737 Pacific Mutual 
Building, 523 West Sixth Street, Los Angeles 14, 
California, MAdison 7-8104. 


Dowratp Kerra Hat, 
By: Donald Keith Hall, 
Attorneys for Plaintiff, Western Air Lines, Inc. 


Receipt of a true copy of the foregoing Findings of Fact, 
Conclusions of Law and Order at 2.55 o’clock P.M. on June 
19th, 1961, is acknowledged. 


BrunpacE, Hacker & Fuaum, 


By: Cuarves K. Hacker, 
Attorneys for Certain Defendants. 


IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


Western Arr Lives, Inc., a corporation, Plaintiff, 
vs. 

Fuicar Enereers Internationa, Association, AFL-CIO, 
an unincorporated association, et al., Defendants. 
Civil No. 510-61-PH 
ANSWER TO COMPLAINT AND COUNTERCLAIM 
e s e 
FIRST COUNTERCLAIM 

Come now all of the defendants except Fricut Encrveers 
Internationa, Association, AFL-CIO, and by way of a 
First Counterclaim against plaintiff allege as follows: 
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Jurisdiction over this counterclaim is conferred on this 
Court by 28 U.S.C. §§ 1331 and 1337. The counterclaim 
arises under the Railway Labor Act, as amended (45 
U.S.C.A. §§ 151, et seq.) and the matter in controversy 
exceeds, exclusive of interests and costs, the sum of 
$10,000.00. 


sof 
Plaintiff (‘‘WeEsTERN’’) is and at all times material to 
this action was a common carrier by air engaged in inter- 
state and foreign commerce and the transportation of mail 
for the United States Government, pursuant to certificates 
of publie convenience and necessity issued to it by the 
Civil Aeronautics Board, an instrumentality of the United 
States Government. By virtue of the provisions of 45 
U.S.C. § 181, Wesrern’s business is subject to the terms 
and provisions of the Railway Labor Act (45 U.S.C.A. 
§§ 151-188) exclusively, and not the National Labor Rela- 
tions Act. 
pant 
Fucur Encrveers InrernationaL Association, WES 
Carrer (‘‘FELA-WES’’), is and at all times material 
was an unincorporated association functioning as a labor 
organization and as a representative, within the meaning 
of Section 1 srxra of the Railway Labor Act (45 U.S.C.A. 
§ 151), of flight engineers employed by WESTERN. 


IV 


As of April 11, 1958, Western entered into a collective 
bargaining agreement (the ‘‘eollective bargaining agree- 
ment’’) with its flight engineer employees, as represented 
by FEIA-WES, pursuant to and in compliance with the 
Railway Labor Act. As of April 11, 1958, Western also 
entered into an agreement with its flight engineer em- 
ployees, as represented by FELA-WES, establishing a 
Western Air Lines Flight Engineers’ System Board of 
Adjustment (the ‘‘System Board’’), pursuant to and in 
compliance with specifically Section 204 of the Railway 
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Labor Act (45 U.S.C.A. § 184). By their terms both 
agreements were to continue in full force and effect until 
January 1, 1961, thereafter to be subject to change as 
provided for in Section 6 of the Railway Labor Act (45 
U.S.C.A. § 156). 
Vv 

The collective bargaining agreement and the agreement 
establishing the System Board are now and at all times 
since January 1, 1951, have been in full force and effect. 
The collective bargaining agreement contains provisions 
for the making and handling of grievances and the agree- 
ment establishing the System Board declares, as provided 
in the Railway Labor Act, that the System Board shall have 
jurisdiction over disputes growing out of grievances or 
out of interpretation or application of any of the terms of 
the collective bargaining agreement. 


VI 
On November 28, 1960, FEILA-WES gave Western writ- 
ten notice that it desired to reopen the collective bargaining 


agreement. At conferences held on December 28, 1960, and 
January 4, 1961, FEIA-WES submitted detailed proposed 
changes in the collective bargaining agreement. Confer- 
ences between Western and FELA-WES respecting the 
changes in the agreement proposed by the latter were held 
intermittently to and including March 29, 1951. On March 
29, 1961, Western submitted its proposed changes in the 
collective bargaining agreement. Negotiations in respect 
of the changes proposed by FELA-WES and by Westerx 
are continuing and have not been concluded. Neither party 
has reopened the agreement establishing the System Board. 


VII 

The March 29 proposed contract changes submitted by 
Western included the following proposals: 

(a) The replacement of all flight engineers in the employ 
of the Company with employees classified as ‘‘Second Of- 
ficers’’; 

(b) The vesting of exclusive and full control in the Com- 
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pany over the employment qualifications of all such replace- 
ment Second Officers. 

(c) The complete abandonment of a separate seniority 
list for flight engineers in favor of placing the substitute 
“Second Officers” at the bottom of a so-called “Flight 
Deck Crew Seniority List.’’ 

(d) Establishing the seniority of the substitute ‘‘Second 
Officers”? as of the date such individuals were given the 
title of Second Officer, as distinct from the date of the 
actual employment of such individuals previously as flight 
engineers. 

vill 

Between February 19 and February 23, 1961, WesTERN 
discharged each and all of its flight engineers on whose 
behalf the collective bargaining conference described above 
were being conducted. Said discharged flight engineers 
are the individual defendants in this action and the Counter- 
Claimants under this Counterclaim. On and after February 
23, 1961 Western has refused the unconditional offer of 


the individual defendants to resume their duties as flight 
engineers and subsequent to said offers to return to work 
has employed individuals classified as ‘‘Second Officers”’ 
in their stead and place. 


AD:¢ 


Defendants are informed and believe and therefore state 
as a fact that said replacement ‘‘Second Officers’’ are per- 
forming the same duties as were formerly carried out by 
the individual defendants but that the wages, hours, con- 
ditions of employment, and union representation of said 
“Second Officers’? has not been in accordance with the 
FEIA-WES contract described above but has been in ac- 
cordance with arrangements and understandings entered 
into between WesTEEN and the Am Live Piwots Association 
(herein called ALPA), a rival labor organization which, 
is not and never has been the legal representative for pur- 
poses of collective bargaining of the craft of flight engi- 
neers employed by WESTERN. 
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x 
The individual defendants are informed and believe and 
therefore state as a fact that their discharge by WesTeEzEN, 
Western’s refusal to reinstate them to their jobs, West- 
EEN’s March 29 bargaining demand that FEIA-WES in 
substance give up its status as collective bargaining repre- 
sentative of the individual defendants (all as described 
above), and the acts of the Company described in the last 
paragraph, were overt acts of the Company carrying out 
a continuing conspiracy between the Company on the one 
hand and ALPA on the other which had and have the 
unlawful purpose of substituting ALPA for FELA-WES 
as the collective bargaining agent of the flight engineers 
employed by Western, and of immediately placing into 
effect the March 29 Company proposal of contract changes 
without complying with the waiting periods established by 

4 6 of the Railway Labor Act. 


xI 
The only effective remedy for Wesrexn’s violation, as 


aforesaid, of § 6 of the Railway Labor Act is the restoration 
of the status quo which existed prior to the Company’s 
entering into and carrying out the aforesaid conspiracy 
and, as a part of said status quo, to restore each of the 
individual defendants to their jobs as flight engineers as of 
February 23, 1961, the date upon which each and all of 
them unconditionally offered to resume his duties on West- 
EEN’s aircraft. 

Wuererore, by way of Counterclaim the individual de- 
fendants herein pray the Court to enter a mandatory in- 
janctive order, enjoining, directing and requiring plaintiff 
Western to reinstate each and all of the individual de- 
fendants to their jobs as flight engineers effective as of 
March 23, 1961 and to place and maintain in effect the 
job classifications, job qualifications, seniority provisions, 
union representation provisions, and other conditions of 
employment of its flight engineers as set forth in the 1958 
collective bargaining agreement between Wesrern and 


152 


FEIA-WES, and for such other and further relief as the 
Court may deem proper in the circumstances. 


SECOND COUNTERCLAIM 


I 
By way of a Second Counterclaim, the individual de- 
fendants adopt and reallege each and every allegation con- 
tained in paragraphs I through XI of its First Counter- 
claim herein, and make such allegations a part of this 
Second Counterclaim by reference. 


anf 

Section 21 of the collective bargaining agreement be- 
tween Western and FELA-WES described in paragraphs 
VI and VII of the Complaint and paragraphs IV and Vv 
of Defendants’ First Counterclaim provides that any group 
of flight engineers who have a grievance concerning any 
action of the Company affecting them shall be entitled to 
have said grievance processed through the grievance pro- 
cedures provided in the contract, including a final and 


binding adjustment of such grievance by the System Board 
of Adjustment established pursuant to § 204 of the Rail- 
way Labor Act (45 U.S.C.A. § 184). 


mm 

In accordance with said Section 21 of the Agreement, on 
June 23, 1961 defendant FEIA-WES, through its Presi- 
dent, defendant Arne L. ANDERSON, submitted a written 
letter grievance to Western on behalf of all of the indi- 
vidual defendants herein asserting and claiming that the 
discharge of said individual defendants was without suffi- 
cient cause and that each of said defendants should be 
reinstated to their jobs as flight engineers with back pay. 
Said written group grievance further stated that if it were 
not earlier settled that it should be submitted to the System 
Board of Adjustment in accordance with the provisions 
of the Agreement described above. 


IV 
On June 26, 1961 Mz. Tzssert S. Suravze, Director of 
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Labor Relations of Western, replied to the June 23 written 
grievance described in the last paragraph by a letter, the 
pertinent portion of which reads as follows: 

“This is to advise you your letter is not in accordance with 
the terms of the Agreement and, therefore, is rejected. Accord- 
ingly, your letter is being returned to you, and is enclosed 
herewith.’’ 

In truth and in fact the letter-grievance of June 23 was 
submitted in accordance with the provisions of the collec- 
tive bargaining agreement and the Company’s refusal to 
accept or entertain it was a breach of that agreement and 
a refusal on the part of the Company to follow the manda- 
tory arbitration procedures of the Railway Labor Act for 
the settlement of grievances through compulsory arbitra- 
tion by a union-management Board of Adjustment. 


Vv 
Defendants are entitled to an order of the Court com- 
pelling plaintiff, by way of counterclaim, to join with de- 
fendants in arbitrating defendants’ group grievance over 


their discharges in accordance with the provisions of the 
System Board Agreement between the Union and the Com- 
pany and the requirements of the Railway Labor Act. 
Wuererore, defendants by way of Counterclaim, pray 
the Court to enter a mandatory injunctive order enjoining, 
requiring and directing plaintiff, without delay, to, jointly 
with defendants, submit defendants’ June 23, 1961 group 
grievance over their discharges to the Flight Engineers 
System Board of Adjustment for final adjustment. 


Bruwpace, Hackrer & Fiavum, 
By: Charles K. Hackler, 
Cartes K. Hackuer, 
Attorneys for Defendants and 
Counter-Claimants. 


—_—— 
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IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DISTRICT OF CALIFORNIA 
CENRAL DIVISION 


Wesrern Ai Lives, Ixc., a corporation, Plaintif, 


vs. 
Furr Excrveers Ivrernationa, Association, AFL-CIO, 
an unincorporated association, et al., Defendants. 


Civil Action No. 510-61-PH 


REPLY TO COUNTERCLAIMS 


10. Replying to paragraph VIII of the first counterclaim, 
Western adopts and realleges the allegations contained in 
paragraphs IX and X of its complaint. Western further 
admits and states that after the walkout it personally con- 
tacted each of its flight engineers at the time scheduled or 
assigned for flights and discharged all those who refused to 
report for work, that the individual defendants herein and 
the individual counterclaimants under the first counterclaim 
are the flight engineers so discharged by Western, that 
Western has refused to rehire the individual defendants, 
and that Western has hired, and prior to February 23, 1961, 
had begun to hire, flight engineers to place the individual 
defendants. Western denies each and every other allegation 
contained in paragraph VIII of the first counterclaim. West- 
ern specifically denies that it has hired any Second Officers 
or any individuals classified as ‘‘Second Officers”’ to replace 
the individual defendants, or any of them. 

11. Western denies each and every allegation contained 
in paragraph IX of the first counterclaim. Replying further 
to paragraph IX of the first counterclaim, Western states 
that all the replacement flight engineers hired by it are 
classified as ‘‘Flight Engineers’? and all of them work and 
are paid under the flight engineers’ collective bargaining 
agreement. None of the replacements is classified as a 
“Second Officer’? and none works or is paid under the 
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pilots’ collective bargaining agreement. Prior to the flight 
engineer walkout, Western employed and now employs un- 
der the pilots’ collective bargaining agreement Second Off- 
cers on its jet aircraft. No Second Officers were hired to 
replace the individual defendants, or any of them. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WES Cuaprer, Fiicnr Encrveers’ INTERNATIONAL 
Assocution, AFL-CIO, Plaintiff, 
vs. 
Nationa, Mepration Boarp, et al., Defendants. 


Civil Action No. 2509-61 


ORDER 


Upon consideration of defendants’ Motion To Dismiss 
Or, In The Alternative, For Summary Judgment, plaintiff’s 
Motion For Summary Judgment, and the Opposition Of 
Intervenor Western Air Lines, Inc. To Plaintiff’s Motion 
For Summary Judgment, and intervenors having joined in 
the said motion of defendants, and the Court having further 
considered the pleadings, affidavits and exhibits of record, 
and the parties having filed memoranda of points and au- 
thorities in support of and in opposition to the said motions, 
and after hearing oral argument by counsel for the respec- 
tive parties in open Court, and the Court having determined 
that there is no genuine issue of material fact, and that the 
complaint fails to state a claim upon which relief can be 
granted, it is by the Court on this 18th day of October, 1961. 

Oxpenep that defendant’s Motion For Summary J: udgment 
be and the same is hereby granted, and it is 

Furruer Orperen that defendants’ alternative Motion To 
Dismiss be and the same is hereby denied as moot, and it is 

Furrser Orverep that plaintiff’s Motion For Summary 
Judgment be and the same is hereby denied and the com- 
plaint be and the same is hereby dismissed. 


/s/ ALExaNvER Hovworr, 
United States District Judge. 
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(Title of District Court and Cause) 


NOTICE OF APPEAL 


Notice is hereby given this 24th day of October, 1961, that 
Plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 18th day of October, 1961 in favor 
of Defendants against said Plaintiff. 


Wr.uum B. Peer, 
Attorney for 
Plaintiff. 


vo \ 


| 
BRIEF FOR APPELLANT 


In THE 


Rnited States Court of Appeals 
| United Stetes Court of Appeals 


Distaicr or CouuMB CRAP Ristrict ot Columbia Circuit - 


FEB 27 1962 FLED. «MAR 9 1962 


CLERK OF THE UNITED i yt 
Cas torr FES 


A) Alearah? 
Satr ENGINEERS’ INTERNATIONAL Kea” 


Appellant, 
vB. 


Narioxa, Mepmtion Boarp, Levererr Epwasps, Individu- 
ally and as Chairman of the National Mediation Board, 
Francois A. O’NEML, JB., Individually and as a Member 
of the National Mediation Board, et al., 

Appellees. 


APPEAL FROM AN ORDER OF THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


ZOMRING, GROMFINE I. J. Gromrre 
AND STERNSTEIN Herman | STERNSTEIN 
1001 Connecticut Wrium B. Peer 
Avenue, N.W. 1001 Connecticut Avenue, N.W. 
Washington 6, D. C. Washington 6, D. C. 
Of Counsel Isaac N| GRonEB 
1411 K Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellant 


QUESTIONS PRESENTED 


Appellant sued to enjoin the National Mediation Board 
(‘the Board’’ hereinafter), which purportedly was acting 
pursuant to the provisions of the Railway Labor Act, 44 
Stat. 577, 48 Stat. 1185, 49 Stat. 1189, 45 U.S.C. §¢ 151 
et seg. (‘‘the Act’’ hereinafter), from completing an elec- 
tion and certifying another representative, appellant’s 
complaint and proofs stating two principal claims: 


I. The Board had refused to permit employees repre- 
sented by appellant to vote, although they were dismissed 
employees whose requests for reinstatement were pend- 
ing before proper authorities, and thus were eligible to 
vote under the express terms of the Board’s own Rule 6, 
29 C.F.R. § 1206.6; and 


II. The Board had refused to fulfill its statutory duty to 
avoid sanctioning and certifying an employer dominated 
union, primarily by not fairly or adequately investigating 


appellant’s complaint that the organization applying for 
an election was employer dominated and thus ineligible 
under the Act. 


The questions presented on this appeal from the dis- 
missal of appellant’s complaint for failure to state a cause 
of action are, as to each claim: 


1. Does the foregoing state a claim on which relief can 
be granted, a claim which the Court has jurisdiction to 
consider and adjudicate? 


2. Is the claim valid? 


QUESTIONS PRESENTED 

JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 
Introductory 


Refusal to Permit Flight Engineers Loyal to 
Appellant to Vote; Board’s Violation of Its 
Own Rule 6 


The Board’s Refusal to Insure that SOA Was 
Not Employer Dominated, Contravening the 


Judgment of the Court Below.... 
Subsequent History 


CONSTITUTIONAL PROVISIONS, STAT- 
UTES, REGULATIONS INVOLVED 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. THIS COURT HAS JURISDICTION 
TO ADJUDICATE THE MERITS OF 
APPELLANT’S CLAIMS 


A. Leedom v. Kyne Establishes That There 
Is Jurisdiction Over Appellant’s Claims 


1. Leedom v. Kyne Is Directly Appli- 


. The Applicability of Leedom Is Not 
Affected by Either UNA cused 
or Switchmen’s Union..... 


Pace 
NuMBER 


3. Leedom and UNA Chapter confirm 
Jurisdiction to Adjudicate the Sub- 
stantial Constitutional Questions 
Here Involved 


B. Other Supreme Court Decisions Con- 
firm Jurisdiction 
1. Accardi And The Decisions Based 
Thereon, Confirms Jurisdiction Over 
The Claim That the Board Violated 
Its Own Rules 
2. Decisions Interpreting The Act Con- 
firm Jurisdiction Over The Claims 
Relating To Company Domination... 


U. THE DISMISSED FLIGHT ENGI- 
NEERS REPRESENTED BY APPEL- 
LANT ARE ELIGIBLE TO VOTE UN- 
DER THE BOARD’S RULE 6 


A. These Flight Engineers Are ‘‘Dis- 
missed Employees’’ 


B. Their Requests For Reinstatement Are 
Pending Before Proper Authorities. 


C. Previous Decisions of The Board Are 
In Accord With Appellant’s Claim 


Ill. THE BOARD DEPRIVED APPELLANT 
OF DUE PROCESS AND FAILED TO 
FULFILL ITS STATUTORY FUNC- 
TION BY THE ‘‘HEARING” ON THE 
COMPANY ASSISTANCE TO SOA, 


Pace 
NuMBER 
* Accardi v. Shaughnessy, 347 U.S. 260 11, 18, 22-23, 33 
Callaway v. Hamilton Nat. Bank of Washington, 
90 App. D.C. 288, 195 F.2d 556 
Case No. R-2927, National Mediation Board. 
Chapman v. Sheridan-Wyoming Coal Co., 338 
VS. G21 ...n.sccccccssossssnssessessecsccsessonecceccecssosensenssoossesos 
Conley v. Gibson, 355 U.S. 41 
Federal Crop Ins. Corp. v. Merril, 332 U.S. 380.. 
Harmon v. Brucker, 355 U.S. 579 
Kansas, Oklahoma and Gulf Railroad Co., Case 
No. B-3035, National Mediation Board (June 
29, 1956) 
Leedom v. International Brotherhood of Elec. 
Wkrs., 107 App. D.C. 357, 278 F.2d 237 


*Leedom v. Kyne, 358 U.S. 184. 10, 11, 12-14, 16, 18- 
21, 22, 24 
McKay v. Wahlenmaier, 96 App. D.C. 313, 226 
F.2d 35 


Minneapolis & St. Louis Ry. Co., Case No. B- 
2767, National Mediation Board (April 2 and 
June 17, 1954) 
*Order of Conductors v. Penn. R. Co., 323 U.S. 166 11, 24-25 
Public Utilities Commission of Cal. v. United 
States, 355 U.S. 534. 
*Service v. Dulles, 354 U.S. 363 
*Switchmen’s Union v. Mediation Board, 320 U.S. 
10, 11, 16, 19, 24, 25 
*UNA Chapter, Flight Eng. I. Ass’n v. National 


Mediation Board, App. D.C. .....-) 294 F.2d 
2, 7-8, 10, 11, 16, 17-18, 19, 20-22 


Pace 
NuMBER 
United Air Lines, Case No. R-1894, National Me- 
diation Board (October 10, 1947) 
*Vitarelli v. Seaton, 359 U.S. 535. 
Waite v. Macy, 264 U.S. 606. 
Western Air Lines v. WES Chapter, Flight En- 
gineers Int’l Ass’n, Civil Action No. 510-61-PH, 
United States District Court for the Southern 
District of California 4, 5, 27, 30 


Statutes 


Administrative Procedure Act, 5 U.S.C. $$ 1001 
CE SOQ. sssscesnsesssseresnesncensneesssnsenensnsansqnenaransncasenacaasenses 


Declaratory Judgment Act, 28 U.S.C. §§ 2201 et 
seq 


Fifth Amendment, Constitution of the United 
States 
Railway Labor Act, 45 U.S.C. §¢ 151 et seq 
* Section 2, Third 
* Section 2, Fourth 
Section 2, Ninth 
Section 204 
*Rule 6, National Mediation Board, 29 C.F.R. 
1206.6 cececsscescesssssssecsecsscsssessnsseeeeseeeeenonscsnessensess i, 4, 9, 11-12,14, 
17-18, 19, 23, 25-29 
Title 28, U.S.C. Sec. 1291 
Title 28, U.S.C. Sees. 1331, 1337 


Other 
Exec. Order 10921, 26 F-R. 1553 
Exec. Order 10922, 26 F.R. 1655 
2 Moore’s Federal Practice (2d. Ed)... 
39 Op. Att. Gen. 415. 
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In THE 


Rnited States Court of Appeals 


For tHe Disraicr or CorumBia Ciecuir 
No. 16697 


Wes Cxuapter, Fucur Exerxeers’ INTERNATIONAL ASSOCIA- 
TION, 
Appellant, 
vs. 


Nartonan Mepration Boarp, Levererr Epwazns, Individu- 
ally and as Chairman of the National Mediation Board, 
Francis A. O’Nemt, Jz., Individually and as a Member 
of the National Mediation Board, e¢ al., 

Appellees. 


APPEAL FROM AN ORDER OF THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction for this appeal from the District Court’s 
dismissal of the complaint is founded on 28 U.S.C. § 1291. 
Jurisdiction in the District Court was founded on Sections 
1337 and 1331 of Title 28, as the suit involved the Fifth 
Amendment and the Act, and also upon the Administrative 
Procedure Act, 5 U.S.C. §§ 1001 et seg. and the Declara- 
tory Judgments Act, 28 U.S.C. §§ 2201 et seg. Comp., par. 2. 
JA. 2-3. 


STATEMENT OF THE CASE 


InrRopUCTORY 


This case concerns Board actions culminating in the 
certification of appellee Second Officers’ Association 
(**‘SOA” hereinafter) to replace appellant as the bargain- 
ing representative under the Act for the flight engineers 
employed by appellee Western Air Lines, Inc. (‘“Western’’ 
hereinafter). Appellant, a labor organization composed 
exclusively of Western flight engineers and existing for the 
purpose of collective bargaining representation of those 
employees, had been party to collective bargaining agree- 
ments with Western for a number of years, until the events 
involved herein. J.A. 7-8. 


Between February 19 and 23, 1961, Western fired the 
flight engineers represented by appellant. Comp. par. 10. 
They were fired for refusing to accept flight assignments 


during a walkout which had commenced on February 17, 
1961, on many air lines including Western, because of the 
Board decision which this Court held there was no juris- 
diction to review in UNA Chapter, Flight Eng. I. Ass’n v. 
National Mediation Board, —App. D.C. —, 294 F.2d 905 
(“UNA Chapter’’ hereinafter). Upon the intercession of 
the Executive Branch and the personal participation of 
the Secretary of Labor, the walkout ended on or about 
February 23, with the creation of a Presidential commis- 
sion to consider the issues involved, Executive Order 10921, 
26 Fed. Reg. 1553—amended for the express purpose of 
including Western by Executive Order 10922, 26 Fed. 
Reg. 1655—and with a back-to-work agreement pledging 
the air lines not to engage in legal or disciplinary action 
against the flight engineers. Alone of all the air lines in- 
volved, Western refused to accept this agreement. J.A. 8-9. 


On or about February 23, 1961, each of these employees 
unconditionally offered to return to work, pursuant to the 
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Executive Orders. But Western had fired them and insisted 
that they stayed fired. Both subsequent and prior to these 
offers to return to work, Western employed individuals who 
were designated as ‘‘second officers”’ to do the work of the 
discharged flight engineers represented by appellant. J.A. 9. 


On or about April 5, 1961, SOA, an unincorporated asso- 
ciation purporting to represent the replacement “second 
officers,’’ filed an application with the Board to represent 
Western flight engineers. Two different aspects of the 
Board’s favorable consideration of that application gave 
rise to this litigation. First, the Board refused to permit 
the flight engineers represented by appellant to vote in the 
succeeding representation election. J.A. 11-14. Second, the 
Board refused to insure by proper investigation and hear- 
ing that SOA was not employer dominated or supported 
as proscribed by the Act. J.A, 9-11. 


The suit was commenced on August 3, 1961, with only 
the Board and its members as defendants. Together with 
the complaint, appellant filed motions for a temporary re- 
straining order and a preliminary injunction. The former 
was granted on August 3, 1961 (per Pine, C.J.) ; the latter 
was denied on August 17 (per Hart, J.). The Board pro- 
ceeded to count the ballots. A total of 93 voted, the major- 
ity for SOA; the number of dismissed flight engineers 
allegedly eligible to vote under Rule 6 was 123. J.A. 102, 70. 
The Board proceeded to certify SOA, on September 5, 
1961. J.A. 105-106. 


Both appellant and the Government filed affidavits as 
well as arguments relating to the injunctive motions; and 
to the motions subsequently filed by appellant for summary 
judgment and by the Government to dismiss or, in the 
alternative, for summary judgment. Meanwhile, both 
Western and SOA filed motions to intervene, accompanied 
by affidavits and other papers supporting the Govern- 
ment’s motion and opposing appellant’s. Thus the claims 
stated in the complaint were further amplified by the affi- 
davits and other submissions of the parties. 
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RervusaL to Permit Fuicur Enerxeers Loran 
to APPELLANT To Vote; Boarp’s VIOLATION OF 
Irs Own Rute 6 


Appellant’s complaint alleged that the Board had vio- 
lated its own Rule 6 in refusing to permit the dismissed 
flight engineers to vote. Rule 6 reads in pertinent part as 
follows: 

‘““Dismissed employees whose requests for reinstatement 
account of wrongful dismissal are pending before proper au- 
thorities * * * are eligible to participate in elections among the 
craft or class of employees in which they are employed at time 
of dismissal.’’ 

Appellant alleged it had advised the Board that these 
flight engineers came within each requirement of the Rule. 
They had been dismissed by Western for failure to accept 
a flight assignment, and so were ‘dismissed employees.’’ 
Further, they satisfied the only other requirement to be 
eligible to vote under Rule 6, that their requests for rein- 
statement on account of wrongful dismissal be ‘‘pending 


before proper authorities.’? Appellant specified the fol- 
lowing three proper authorities: 


A. The United States District Court for the Southern 
District of California, in Civil Action No. 510-61-PH, 
wherein each of these employees, as parties defendant, had 
filed a counterclaim demanding restoration and reinstate- 
ment to his job. 


B. The System Board of Adjustment established by the 
agreement between appellant and Western, pursuant to 
which appellant had submitted grievances to the effect 
that these discharges ‘‘were made without sufficient cause 
and that each of these employees should be reinstated with 
back pay forthwith.”’ 


C. The Presidential Commission appointed pursuant to 
the Executive Orders. J.A. 12-13. 


In the face of this showing, however, the Board said, on 
July 20, 1961, that appellant’s objections to the electorate 
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based on Rule 6 were ‘‘without merit under the Board’s 
rules.’? J.A. 53. No explanation or further word has ever 
been tendered by the Board, including the affidavits filed 
in this suit by its Executive Secretary, as to the reasons— 
if any there were which the Board could suggest as plau- 
sible—which induced this result. 


Appellees, in contending that the Board had some rea- 
sonable basis and authority for this apparent violation of 
its Bule 6, have suggested that the men were not ‘‘dis- 
missed’? and that none of the three authorities was proper. 
The facts upon which appellant relied, however, were un- 
contested; and, being documentary, appear uncontestable. 
Appellant’s sworn proofs included copies of the telegram 
sent by Western to these engineers, expressly stating that 
the individual’s ‘‘services are terminated’’ and that he was 
‘being taken off the payroll immediately.”’ Further, the 
complaint filed by Western in its action against the strike 
(S.D.Calif. Civil Action No. 510-61-PH) referred to the 
flight engineers as ‘‘discharged.’’ J.A. 46, 44. 


As to the competent authorities, the proofs appellant 
filed with the Court included the counterclaim filed by 
appellant in the Western action which requested that the 
Court “restore”? each of these engineers to their flight 
engineer jobs with Western, and seeks that the Court direct 
Western so to “‘reinstate’’ them. Further, it is undenied 
that appellant submitted to the System Board of Adjust- 
ment a group grievance covering these employees under 
Section 21 of the agreement between Western and ap- 
pellant. Western has refused to proceed; but the fact that 
the grievance is pending is clear. Finally, appellant’s 
proofs showed a request for reinstatement filed by these 
flight engineers with the Presidential Commission on the 
Airline Controversy. Indeed, the documentary proofs 
showed that the Commission recommended a procedure to 
resolve this dispute in its report of May 24, 1961, recom- 
mendations which appellant has accepted but Western 
again ignored. J.A. 111-112. 
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Tre Boarp’s ReFrusaL to Insure rHatT SOA Was Nor 
Empioyver DomInaTeD, ConTRAVENING THE ACT 


Appellant alleged that the Board had not fulfilled its 
statutory functions and responsibilities, both procedural 
and substantive, to insure that an employer dominated 
organization not be considered eligible to receive the ben- 
efits of the Act and the Board’s processes. When appel- 
lant was notified of SOA’s application, it advised the 
Board, upon information and belief, that SOA was an 
organization illegally assisted by Western in violation of 
Sections 2, Third and 2, Fourth of the Act. See Comp., 
pars. 13-17, for the factual allegations regarding this claim. 
Appellant requested a hearing on the issue of SOA’s being 
formed and making application to the Board in violation 
of the Act; and the Board granted a ‘‘public hearing.” 
J.A.17. 

Prior to the hearing, appellant advised the Board that 
the basic proofs as to the relationship between Western 
and SOA were in the possession and control of those par- 
ties rather than the appellant; and requested the Board to 
make available at the hearing certain witnesses and docu- 
ments specified by appellant as necessary to a proper rec- 
ord and decision on this issue. J.A. 19-20. 

The Board refused to make the requests for the evidence 
specified by appellant. Appellant thereupon itself requested 
this evidence from Western and SOA. At the hearing, 
however, none of this evidence was produced, except for 
the appearance of an SOA officer, who claimed lack of 
information or knowledge in response to the questions put 
by appellant relating to the facts and documents demon- 
strating violation of the Act. J.A. 11. 

The Board then made a finding ‘‘that no fact was estab- 
lished from which even an inference—to say nothing of a 
conclusion—can be drawn supporting either of the charges 
made by’’ appellant. The Board’s decision made no refer- 
ence to the requests for evidence which the appellant had 
submitted to the Board, nor to the fact that it had refused 
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“A representative of the 
ation of the Board,’’ with- 
representative’? (an attorney) 


’s motion for 
laint. J.A. 156. 


Sussequenr History 
In order to bring the cas 


2 


Posed; but on November 6, this 
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Thereafter, this Court granted various motions suspending 
the running of time for the parties’ compliance with the 
rules on this appeal, in particular granting an extension of 
time for the filing of appellant’s brief until forty days after 
the Supreme Court acted. On January 8, 1962, the Supreme 
Court denied certiorari in both the UN.A Chapter and this 
ease, Nos. 531 and 540, respectively, October Term, 1961. 

Meanwhile, on November 2, 1961, Western, SOA, and Air 
Line Pilots Association, International, a stranger to this 
proceeding, had signed a compact providing in essence for 
the demise of SOA, the transformation of the ‘‘craft or 
class” of flight engineers in which the Board had conducted 
its election and issued its certification into one combining 
Western flight engineers and pilots, and purporting to vest 
in the Pilots Association the rights conveyed by the SOA 
certification. This agreement was not disclosed by the 
parties to appellant, or to either this Court or the Supreme 
Court. Appellant discovered it informally, and acting as 
promptly as it could after it was enabled on its own initia- 
tive to see a copy of the agreement, filed a copy with this 
Court, on February 10, 1962, together with a Motion to 
Hold Proceedings in Abeyance and For Extension of Time 
Within Which To File Appellant’s Brief. 


CONSTITUTIONAL PROVISIONS, STATUTES, 
REGULATIONS INVOLVED 


These are set forth in Appendix A. 


STATEMENT OF POINTS 


1. The District Court had jurisdiction and power to grant 
relief over this cause, and erred in dismissing the complaint 
for failure to state a claim upon which relief can be granted, 
over the claim that plaintiff was deprived of Due Process 
in the procedure followed, as to the claim that plaintiff 
was deprived of its legal rights by administrative action 
taken in violation of the plain requirements and clear limi- 
tations and prohibitions contained in the Constitution, the 
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Act, and the Board’s Rules; and as to each and all the 
claims stated in appellant’s complaint. 


2. The District Court erred in not deciding that any action 
by appellees in implementation of the Findings Upon In- 
vestigation involved herein would be void, as a matter of 
law, and must be enjoined, as based on violation of ap- 
pellant’s Constitutional and statutory right to a fair and 
impartial hearing upon the issue of whether SOA, the ap- 
plicant before the Board, was assisted and was formed and 
operating in violation of Section 2, Third, and 2, Fourth 
of the Act. 

3. The District Court erred in not deciding that any ac- 
tion by appellees in the conduct or implementation of an 
election or certification, so long as the flight engineers rep- 
resented by appellant would not be permitted to vote, would 
be void, and must be enjoined as a matter of law, as in 
violation of the plain directions and limitations upon the 
authority of the Board, in Board Rule 6 and the Act. 


4. The District Court erred in failing to hold that its own 


Rule 6 was binding on the Board and that it required the 
flight engineers represented by appellant to vote in any 
election involving Western flight engineers; and in failing 
to direct the Board to conduct an election in which the 
flight engineers represented by appellant could vote. 


5. The District Court erred in failing to hold that the 
Constitution and the Act required the Board to refrain from 
entertaining an application of, or certifying or taking any 
other action at the behest, or for the benefit of, any labor 
organization assisted, formed, operating, or in any other 
manner violating Sections 2, Third and 2, Fourth of the 
Act, and required the Board also to hold a full and fair 
hearing upon an allegation made that a labor organization 
applicant or an employer in a case before the Board has 
thus contravened the Act; and in failing to direct the Board 
to hold a hearing, make findings on the basis of the record, 
and, if the evidence established unlawful assistance, or 
other illegitimacy, dismiss said organization’s application. 
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6. The District Court erred in granting the appellees’ 
motion to dismiss and in granting judgment for appellees. 


7. The District Court erred in failing to grant the relief 
requested in the motions originally filed by appellant and 
in its motion for summary judgment, and in not granting 
judgment for appellant. 


SUMMARY OF ARGUMENT 


L The District Court had jurisdiction, on grounds of 
both Constitutional violation and statutory excess, to grant 
relief on both principal claims stated by appellant—that 
the Board violated its own Rule 6 in declaring the flight 
engineers represented by appellant ineligible to vote; and 
that the Board conducted an incomplete and predetermined 
‘thearing,”’ offending both Due Process and statutory 
standards, and failed to fulfill its statutory duties, as to 
appellant’s allegations that SOA was company dominated 
in violation of the Act. 


Leedom v. Kyne, 358 U.S. 184, definitively established 
jurisdiction in the Federal Courts to grant relief on claims 
of administrative action exceeding legal limits. Congress 
granted the Board no power to violate its own Rules as to 
voter eligibility, nor to fail to insure that a ‘‘representa- 
tive’? would not be assisted or dominated by an employer 
in contravention of the Act, nor to conduct inadequate and 
sham hearings on the issue of employer domination. Lee- 
dom v. Kyne held that Switchmen’s Union v. Meditation 
Board, 320 U.S. 297, withheld jurisdiction because the 
Board’s action was within its ‘‘craft or class’? powers. 
This case does not involve any ‘‘craft or class’”’ dispute 
such as was before the Supreme Court in Switchmen’s 
Union and this Court in UNA Chapter, Flight Eng. I. 
Ass’n v. National Mediation Bd.—App. D. C. —, 294 F.2d 
905. All parties are agreed that the ‘‘craft or class’? is 
Western flight engineers. Those cases did not involve the 
questions here presented, whether voters eligible under 
the Board’s rule may be refused the right to vote, and 
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whether the Board, purporting to hold a ‘‘public hearing’’ 
on the question whether a potential ‘‘representative’’ is 
disqualified under the Act as Company assisted, must hold 
a genuine hearing with full use of investigative powers and 
fair decision on the issue of statutory compliance. The 
actions of the Board were in fact and in law not in accord 
with the statutory pattern; and thus the case is funda- 
mentally unlike Switchmen’s Union and UNA Chapter; but 
squarely in accord with Leedom v. Kyne. 

On the claim of violation of Board Rule 6, Accardi v. 
Shaughnessy, 347 U.S. 260, provides an independent con- 
firmation of jurisdiction. That decision, together with the 
subsequent cases following its principles, Service v. Dulles, 
354 U.S. 363, and Vitarelli v. Seaton, 359 U.S. 535, estab- 
lishes that regulations have the full force of law, and that 
judicial relief is forthcoming when an agency violates one 
of its own regulations—even if the agency would have been 
free lawfully to act otherwise in the absence of the regula- 
tion. The promulgation of a regulation announces a gen- 


eral rule upon which all parties should be able to rely; 
any deviation from that rule raises questions of authoriza- 
tion and Due Process. 


On the claim related to the Board’s mandatory duties 
when a charge of employer domination is raised, Order of 
Conductors v. Penn. R. Co., 323 U.S. 166, provides an in- 
dependent confirmation that jurisdiction cannot summarily 
be denied. The Supreme Court dismissed the writ of cer- 
tiorari, which it had granted from a judgment of lack of 
jurisdiction over a similar claim, because the Board had not 
been preserved as a party. Here the Board is before the 
Court; and the issues posed by this claim should be decided. 


I. The Board violated its Rule 6. That Rule declares 
that ‘‘dismissed employees’’ shall be eligible to vote—noth- 
ing discretionary about the Rule’s language or intent—if 
their ‘‘requests for reinstatement account of wrongful dis- 
missal are pending before proper authorities ° * *.’? These 
employees were ‘‘dismissed’’ employees. They never in- 
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tended to sever their employment relationship finally and 
permanently ; it took Company action to dismiss them. The 
culminating fact was the telegram sent by the Company 
which referred to termination of services and removal from 
the payroll, transparently terminology of dismissal. 

Moreover, these employees have requests for reinstate- 
ment pending before at least three proper authorities: the 
System Board of Adjustment, established by the contract 
between appellant and Western, which most obviously is 
a ‘‘proper authority’’ since Rule 6 itself states an ‘‘ap- 
propriate adjustment board’’ as an express example of 
‘proper authorities’; the United States District Court 
for the Southern District of California, where the facts in- 
volved are the February, 1961, facts governing this issue, 
and one of appellant’s counterclaim prayers for relief is 
for reinstatement; and the Presidential Commission on the 
Airline Controversy. 


IIL. The Board failed to provide a hearing attaining mini- 
mal Constitutional and statutory standards, on the issue 


of SOA’s being disqualified under the Act by Company 
assistance and domination. The Board did not compel the 
production of documents at the request of appellant, as it 
had the power to do under the Act. Nor did it request 
the presence of witnesses necessary to try appellant’s 
charge, nor fairly or adequately make or decide a record 
on this issue, as it had the duty to do under the Act. 


ARGUMENT 
L THIS COURT HAS JURISDICTION TO ADJUDICATE THE 
MERITS OF APPELLANTS CLAIMS. 
K. Leedom v. Kyne Establishes That There is Jurisdiction Over 
Appellant’s Claims. 
1. Leedom v. Kyne Is Drrectty APPLICABLE 
Leedom v. Kyne, 358 U.S. 184 (‘‘Leedom’’ hereinafter), 
is adequate to demonstrate the error of the Court below 
in denying jurisdiction by dismissing the complaint for 


was an attempted 

as been specifically withheld”? by 

and deprived the employees and their repre- 

Sentative ‘‘of a ‘right’ assured to them by Congress * * © 

Surely, in these circumstances, a Federal District Court 

has jurisdiction of an original suit to prevent deprivation 
of a right so given.”’ Id. at 19]. 


The rights involved in this case are amo 
mental rights incorporated in the 
vidual employees to have free, la 
bargaining representative; the ry 
only by a representative ¢ 
running afoul of th 


ppellant. 
appellant can give rise to and sup- 
f sustained by the Supreme Court 
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in Leedom, injunction against and invalidation of adminis- 
trative action found by Court judgment to be unsupported 
by legislative delegation and legally excessive. On the au- 
thority of Leedom alone, therefore, the judgment below 
that the complaint is dismissible for failure to state a claim 
must be reversed. 

The Rule 6 claim of appellant relies on an administrative 
regulation. There is no doubt that regulations have the 
force of law. Certainly private parties must conform iden- 
tically to regulations as to statutes. ‘‘Just as everyone is 
charged with knowledge of the United States Statutes at 
Large,” everyone is subject to federal administrative rules 
and regulations, published—as were those of the Board 
here, 12 Fed. Reg. 3083—in the Federal Register. Fed- 
eral Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384. Regu- 
lations ‘‘have the force of law * * °.’? Public Utilities 
Commission of Cal. v. United States, 355 U.S. 534, 542. 
Accordingly, ‘‘That it [the regulation] binds him [the ad- 
ministrative official] as well as others while it is in effect 
is not doubted.”? Chapman v. Sheridan-Wyoming Coal Co., 
338 U.S. 621, 629; McKay v. Wahlenmaier, 96 App. D. C. 
313, 321, 226 F.2d 35, 43. See also cases cited in B. infra. 

The other claims of appellant rest directly on the Act, 
rather than on Board regulations having the force of law 
identically with the Act. According to the claims stated 
by appellant, the Board violated clear statutory terms ban- 
ning any qualification as bargaining representative of a 
group tainted by employer assistance and domination, when 
the Board tolerated or approved an inadequate and defec- 
tive hearing on whether SOA was thus tainted, in accepting 
SOA as eligible to appear on the ballot and be certified ; 
and, appellant would add, in not taking action when it be- 
came apprised of the November 2, 1961 Western-SOA- 
Pilots agreement which capped the apparently fraudulent 
and unlawful pattern. Section 2, Ninth, for example, the 
very provision upon which the Board seeks to justify its 
actions, requires the Board to proceed in elections and the 
designation of representatives ‘‘in such manner as shall 
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insure the choice of representatives by the employees with- 
out interference, influence, or coercion exercised by the car- 
rier.”? These requirements are set forth also in Sections 
2, Third and 2, Fourth. The latter Section specifies that ‘‘it 
shall be unlawful for any carrier to interfere in any way 
with the organization of its employees, or to use the funds 
of the carrier in maintaining or assisting or contributing 
to any labor organization * * * orin performing any work 
therefor * * °.”? According to the allegations of the com- 
plaint and the proofs submitted by appellant, the Board 
has not insured a free and untrammeled choice of bargain- 
ing representative, but has sanctioned and certified a rep- 
resentative which has been unlawfully assisted and domi- 
nated by the employer. 


The allegations of the complaint and the proofs submitted 
by appellant are decisive on this appeal from the dismissal 
of the complaint. ‘‘In appraising the sufficiency of the 
complaint,’? the Supreme Court declared in Conley v. Gib- 
son, 355 U.S. 41, 45, 45-6, ‘‘of course, the accepted rule [is] 


that a complaint should not be dismissed for failure to state 
a claim unless it appears beyond doubt that the plaintiff 
can prove no set of facts in support of his claim which would 
entitle him to relief.”” 2 Moore’s Federal Practice 2245 
(2a Ed. 1961). This criterion remains the same whether 
summary judgment, the nominal route used by the Judge 
below, or a motion to dismiss is utilized, and whether or not 
matter extrinsic to the complaint has been presented and 
considered. Callaway v. Hamilton Nat. Bank of Washing- 
ton, 90 App. D. C. 228, 231, n. 2, 195 F. 2d 556, 559. In 
any event, this Court must (1) ‘‘take plaintiff’s assertions 
of fact as true;’’ (2) ‘‘not attempt to resolve any conflict 
in the inferences to which they give rise;’’ and (3) ‘‘de- 
termine whether, if all conflicting inferences were to be re- 
solved in plaintiff’s favor at a trial, he would nevertheless 
not be legally entitled to a recovery.’? Ibid. (emphasis 
added throughout this Brief.) In this case, appellant doubts 
that conflicting inferences are possible adverse to its claims ; 
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a fortiori, at the very least, resolving all conflicting infer- 
ences in appellant’s favor yields the result that Rule 6 
as been plainly violated and that the provisions of the 
Act plainly contravened. 


2. THe AppLicaBiLity or Leedom Is Nor AFFECTED 
By Erraer UNA Chapter ox Switchmen’s Union 


The direct applicability of Leedom to this case is not af- 
fected by either UNA Chapter or Switchmen’s Union v. 
Mediation Board, 320 U.S. 297 (‘‘Switchmen’s Union’’ 
hereinafter). Both those cases involved a special problem, 
not presented here; and the distinctions from Leedom put 
forward in UNA Chapter should not be considered per- 
suasive in this case. 

In both UNA Chapter and Switchmen’s Union, the prime 
issue was a Board order delineating a ‘‘craft or class.” 
UNA Chapter, citing Switchmen’s Union, relied on the 
Board’s ‘‘power to make craft or class determinations.”’ 
—— App. D. C. at —, 294 F. 2d at 908. Contrastingly, 
in this case, there is no controversy about the ‘‘craft or 
class.”’ 

No ‘‘craft or class’? question has been raised. All par- 
ties are agreed that the craft is Western flight engineers. 
This is the grouping in which SOA applied for an elec- 
tion, and in which the Board conducted the election. This 
is the grouping for which the Board certification issued 
which SOA and Western wish to exploit. As for appellant, 
the grouping on a carrier of flight engineers exclusively 
is precisely the craft which it sought to safeguard, but 
which the Board destroyed, in UNA Chapter by amalga- 
mating flight engineers and pilots. In short, this case pre- 
sents no such issue as was centrally involved in UN.A Chap- 
ter and Switchmen’s Union. 

Conversely, no question such as is here presented was 
involved in either of the other cases. In those cases, there 
was no question of voter or representative eligibility in the 
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“craft or class’’ decreed by the Board. There was no claim 
that any one within that craft had been deprived of the 
right to vote; and a@ fortiori, no claim that the Board had 
violated one of its own rules in depriving certain of such 
individuals of the right to vote. Likewise, there was no 
claim that a party claiming to be a ‘‘representative’’ was 
in fact ineligible to act as such under the Act; nor that the 
Board had failed properly to investigate and hear such a 
charge. The issues presented here are not those of the 
other cases; just as their issues are not tendered by the 
facts at bar. 


Some difference may be thought to exist between the 
‘ceraft or class’? issue and the issues presented here, as to 
their calling for the exercise of normal judicial expertise 
and processes. There might be plausibility in concluding, 
as the Supreme Court evidently did in Switchmen’s Union, 
that the ‘‘craft or class’’ issue was to be left to an adminis- 
trative agency; for such an issue may involve questions 
such as the history of collective bargaining, the functional 
interrelationships between different crafts, and philoso- 
phies and preferences as to optimum collective bargaining, 
questions somewhat alien to normal judicial consideration 
and decision. This case, on the other hand, involves the 
interpretation of an administrative rule, and the applica- 
tion of a statute to define the reaches of the administrative 
power. Here traditional legal techniques and analysis is 
all-decisive. The Board is, indeed, less expert in drawing 
legal conclusions from legal documents, where no question 
of expert knowledge as to railroad and air line labor rela- 
tions is concerned, than the Courts. Accordingly, the ques- 
tion here does not in any measure involve ‘“‘review”’ of 
agency discretion in matters left to agency discretion; it 
involves, rather, the striking down of administrative ac- 
tion which is excessive of the applicable legal limits. Cf. 
UNA Chapter, loc. cit. supra. 


The Board’s violation of its own Rule 6, and its violation 
of the statutory duties imposed on it, is so plain under the 
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uncontrovertible allegations of appellant that any Board 
denial thereof is in the teeth of undeniable facts and indis- 
putable documents. Here, where discretion is not genuinely 
involved, the fact of violation is so evident it should make 
no practical difference whether or not the Board admitted 
the violation. The violation was not in fact admitted here. 
“‘It would be naive to expect such a heavy-handed way of 
doing things.’”’ Accardi v. Shaughnessy, 347 U.S. 260, 267 
(‘‘Accardi”’ hereinafter) ; ef. Waite v. Macy, 264 U.S. 606. 


It is difficult to believe that the result in an administra- 
tive law case should turn on the candor of the agency. Cf. 
UNA Chapter, loc. cit. supra. That the Labor Board can- 
didly admitted its violation of the statute in Leedom, while 
the Board here purports to have applied Rule 6 and the 
Act legitimately, cannot be sufficient to produce contrary 
results in the two cases. It would be most inequitable if 
a simple denial, in the teeth of every fact and principle of 
law, should immunize administrative action from judicial 
scrutiny. It is most unrealistic to anticipate any admission 
of error or excess from this Board at any time, for an 
agency which fancies itself immune to Court review, how- 
ever extreme its conduct, will hardly confess error to any 
Court at any time; the Labor Board which made the ad- 
mission in Leedom is, after all, unquestionably subject to 
judicial review when sought in normal sequence. 


Farther, Leedom itself in no wise relied on the agency’s 
admission that it had exceeded the statute. The issue there 
presented and decided was jurisdictional, whether a Court 
can decide, and grant relief upon, a claim that the statute 
has been exceeded. Only after the issue of jurisdiction has 
been adjudicated can any question arise as to the means 
of adjudication and the merits of the claim. Only by de- 
ciding that jurisdiction exists can a Court consider an ad- 
mission and weigh the various procedures and papers pro- 
posed in order to resolve the factual and legal questions 
addressed to whether relief should be granted. An admis- 
sion, after all, is but one means whereby a Court may con- 
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sider a factual issue resolved. Consideration of an admis- 
sion is an exercise of jurisdiction, the same as conducting 
a trial, or otherwise deciding the issues presented. Lee- 
dom declared no rule that its principles as to judicial re- 
view should be suspended or repealed whenever an agency 
elected formally to deny the allegation of excessive conduct. 
The jurisdiction confirmed and exercised in Leedom is 
equally available in this case. 


Moreover, appellant has clearly pointed to Rule 6, which 
has the force of the statute; and to the various statutory 
provisions outlawing employer interference or assistance, 
and requiring the Board to adhere to and implement these 
provisions by acting so as to ‘‘insure the choice of repre- 
sentatives by the employees without interference, influence, 
or coercion exercised by the carrier.’’ It cannot be said 
here that ‘‘appellant has not pointed out any clear statutory 
limitation expressed by the Railway Labor Act which has 
been violated by the NMB.’? UNA Chapter, loc. cit. supra. 


Finally, and this would appear to be the most significant 
issue, it may not be said here that ‘‘The action of the 
NMB, in contrast with that of the NLRB in Kyne, adhered 
to the statutory pattern prescribed * ° °.”? Ibid. The 
statutory patern may permit the Board to elect between 
two different crafts. But the statutory pattern leaves no 
room for denying eligibility to any voter within the selected 
craft who is eligible to vote under the plain provisions of 
the Board’s regulations. Nor does the statutory pattern 
leave room for approving an employer dominated repre- 
sentative when this is expressly condemned by the Act. 


The fact of legally excessive Board action is the hallmark 
of this case, and the crucial distinction from UNA Chapter 
and Switchmen’s Union. Leedom definitively stated that 
Switchmen’s Union held that there was no jurisdiction be- 
cause the Board ‘“‘had acted within its delegated powers.”” 
Leedom, 358 U.S. at 190. Where there has been legally ex- 
cessive action, then, Switchmen’s Union does not stand in 
the way of judicial correction; nor does UNA Chapter; 
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and Leedom requires the Court to act. Leedom governs 
this case. 


3. Leedom ann UNA Chapter Coxrirm JvBISDICTION TO 
ADJUDICATE THE SUBSTANTIAL CONSTITUTIONAL QUES- 
tions Here INVOLVED 


The implicit reason for the Court’s recognition in Leedom 
that jurisdiction existed over the issue of statutory excess 
was to avoid obvious Constitutional problems. Cf. Har- 
mon v. Brucker, 355 U.S. 579, 581-582, cited at Leedom, 358 
U.S. at 190. This Court has consistently applied the Lee- 
dom principle as applicable to departures from Due Process 
as well as statutory requirements. Leedom v. International 
Brotherhood of Elec. Wkrs., 107 App. D. C. 357, 359, 
278 F. 2d 237, 239. The issue in that case was ‘‘whether 
the requirements of constitutional due process preclude 
the Board from determining that the considerations of 
orderly procedure and administrative flexibility outweigh 
the disadvantages to the Union by way of the expense and 
turmoil of an election and the possibility of losing its rep- 
resentation rights.’’ Id. at 363-364, 243-244. In that case this 
Court’s judgment was that the NLRB’s action was not un- 
constitutional. 


In that case, however, this Court considered an adminis- 
trative rule not required by the statute, a rule announced 
via case decision of the NLRB and modified by the same 
route. Here, on the other hand, the election rules are bound 
up with a basic statutory requirement, that the majority 
determine their representative. And this involves an ad- 
administrative Rule, formally promulgated as a general 
principle applicable to all cases. Case-by-case adjudication 
is one thing; a principle of law publicly proclaimed as ap- 
plicable to the generality of cases is quite another. Certainly 
a Constitutional question is raised when eligibility granted 
all others by the provisions of a Rule is denied particular 
individuals. 

Moreover, in this case procedural Due Process questions 
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are raised as to the sufficiency of the hearing and investi- 
gation undertaken by the Board on the charge of company 
domination of SOA. This issue is discussed in greater de- 
tail in III below. A colorable allegation that a hearing re- 
quired by the Due Process clause was not provided—and 
appellant’s complaint specifies such allegations—certainly 
raises an issue of Constitutional magnitude. 

UNA Chapter leaves no doubt that there is jurisdiction 
under this Act to grant relief on a ‘‘significant”’ or ““sub- 
stantial’? Constitution] issue— App. D. C. at ——, ——, 
294 F. 2d at 908, 909. The Constitutional issue proffered 
in UNA Chapter was discounted for failure to show actual 
prejudice. In this case, there is no doubt that the result 
would have been different, had Rule 6 been applied, and 
had the proper hearing been conducted on the domination 
issue. Moreover, the Court specified in UNA Chapter that 
“‘There is no issue here of nondisclosure or corruption.’’ 
Id. at ——, 999. Even if there were none indicated prior 
to appellant’s discovery of the secret November 2 agree- 
ment between SOA, Western and the Pilots, there is surely 
such an issue to be considered in this case at this time. 

Appellant’s allegations and proofs may fairly be sum- 
marized as demonstrating that the Board actions here, 
particularly those relating to the application of Rule 6 and 
the abridged hearing on SOA’s disqualification to act as 
representative under the Act, were so discriminatory and 
arbitrary, so devoid of basis in the record, as to justify con- 
sideration on the basis of Constitutional dimension. The 
requirements of Due Process primarily embrace the funda- 
mental principles of even-handed and minimally rational 
treatment of private citizens and organizations at the hands 
of Government agencies. Such treatment has clearly not 
been afforded appellant and the flight engineers it repre- 
sents, if appellant’s factual allegations are proved. Ap- 
pellant is entitled to its day in court on its Constitutional 
allegations. In giving no consideration to and making no 
allowance for the Constitutional issues, the court below 
was in manifest error. 
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B. Other Supreme Court Decisions Confirm Jurisdiction. 


1. Accardi anp tHE Decisions Basep THEREON, Con- 
FIRMS JURISDICTION OVER THE CLamm THAT THE 
Boarp Viotatep Its Own RvLeEs 


In addition to and independent of the basic Leedom prin- 
ciples, jurisdiction over the claim that the Board violated 
its Rule 6 is confirmed by Accardi and the cases following 
it. The teaching of those cases is simple and manifestly 
governing in this case: Jurisdiction exists to adjudicate 
and grant appropriate judicial relief on a claim that an 
administrative agency has violated its own rules. 

What the regulations require, Accardi held, must be 
obeyed. The interpretation of the regulations is ‘‘the de- 
cisive fact’? which determines the decision of the Court. 
Accardi, 347 U.S. at 266. The Court assumed there was 
necessarily jurisdiction to adjudicate a claim which 
“charges the Attorney General with precisely what the 
regulations forbid him to do * * *.”? Id. at 267. In Ac- 
cardi, the habeas corpus petition was on behalf of an alien 
admittedly deportable, who was seeking the admittedly dis- 
cretionary decision of the Attorney General to permit his 
remaining in the country; he complained that an appeal 
board, established by regulations which the Attorney Gen- 
eral was under no legal compulsion to promulgate, had not 
made an independent determination. Here, appellant and 
the individual flight engineers whose rights it is vindicating 
in this action have not violated the basic terms of the stat- 
ute and public policy involved; indeed, the suit is brought 
to protect the most significant property right of appellant, 
its right as the representative of this craft under the Act, 
and to vindicate the right expressly given the majority of 
that craft to designate their own free, independent repre- 
sentative. The regulation involved here does not call for 
any exercise of discretion, but is mandatory in declaring 
that employees falling within its terms are eligible to vote. 
The claim in this case is that the Board had no right or 
power under its Rule 6 and the Act to decide against ap- 
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pellant; the claim in Accardi was only that independent 
judgment had not been exercised when such judgment only 
problematically might, and certainly was not required to, 
produce an ultimate result favorable to the complainant, 
under the applicable regulation and statute. Surely the 
Board has even less right than the Attorney General in 
Accardi, ‘‘as long as the regulations remain operative,’’ to 
‘sidestep’? their requirements or ‘“‘dictate’’ decision and 
rights in any manner or substance contrary to the express 
commandment of the regulations in general and Rule 6 in 
particular. 347 U.S. at 267. 

The ‘‘principles established by this Court’s decision in 
Accardi v. Shaughnessy, 347 U.S. 260, namely, that regu- 
lations validly prescribed by a government administrator 
are binding upon him as well as the citizen, and that this 
principle holds even when the administrative action under 
review is discretionary in nature’? governed the decision 
in Service v. Dulles, 354 U.S. 363, 372. The Court reviewed 
the actual basis, procedurally and substantively, for the 
petitioner’s dismissal from the Government service; and 
it exercised jurisdiction to reinstate him, although it recog- 
nized that the applicable statute would have sanctioned the 
official conduct in the absence of the regulations. 

<cWhile it is of course true that under the McCarran Rider the 

Secretary was not obligated to impose upon himself these more 

rigorous substantive and procedural standards, neither was he 

prohibited from doing so, as we have already held, and having 

done so he could not, so long as the Regulations remained un- 

changed, proceed without regard to them.’ 354 U.S. at 388. 
Similarly, in this case whether or not the Board was re- 
quired to permit employees embraced by Rule 6 to vote 
is immaterial. While that regulation remains in effect, it 
must be enforced by the Board. And it must be enforced 
with an even hand, not granted all other employees, but 
denied flight engineers. 

The holdings of these cases were applied again in Vita- 
relli v. Seaton, 359 U.S. 535. Like Service v. Dulles, supra, 
the case involved the claim of improper dismissal from the 
Government service ; and jurisdiction was asserted to direct 
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reinstatement on the sole ground that the administrator had 
failed to proceed in accordance with regulations he need 
never have issued. 
‘‘Having chosen to proceed against petitioner on security 
grounds, the Secretary here, as in Service, was bound by the 
regulations which he himself has promulgated for dealing with 
such cases, even though without such regulations he could have 
discharged petition summarily.’’ 359 U.S. at 539-540. 

In the light of these cases, the claim that a Federal 
agency has deprived a plaintiff of rights because of viola- 
tion of its own regulations is a claim upon which relief can 
be granted. That was the precise claim upon which the 
Supreme Court granted appropriate relief in these cases. 
That is the precise claim raised by appellant founded on 
the Board’s patent violation of its Rule 6. The judgment 
below cannot survive the force of these holdings. 


2. Decisions INTERPRETING THE Act CoNFIRM 
JURISDICTION OvER THE CLarms RELat- 
inc To Company DomrnaTIon 


Authority additional to and independent of Leedom sus- 
tains also the claims relating to the Board’s failure to per- 
form its statutory functions in response to the allegation 
that the Board should have held a proper hearing and dis- 
qualified SOA as company dominated. Order of Conduc- 
tors v. Penn. R. Co., 323 U.S. 166, presented a comparable 
claim that the Board had not performed its duty to avoid 
certifying a company dominated organization. The Su- 
preme Court did not affirm the judgment that there was a 
failure of jurisdiction because of Switchmen’s Union. Quite 
the opposite. The Supreme Court granted the petition for 
a writ of certiorari to consider the ‘‘important questions’ 
thus presented, 323 U.S. at 171; and it heard argument. 
In the end the Court indicated that jurisdiction would or 
might well attach if the Board were a party; for it dis- 
missed the writ on the ground that the Board was no longer 
a party. 


‘¢We do not reach the question reserved in General Com- 
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mittee v. M.-K.-T. RB. Co., 320 U.S. 323, 336, note 12,’’ the 
Court said, ‘‘whether the courts may afford relief where 
the board refuses or fails to perform a function delegated 
to it by Congress, since the board is not a party.’’ 323 US. 
at 172-173. The footnote in that case, which was handed 
down together with Switchmen’s Union, reads as follows: 
“Whether judicial power may ever be exerted to require the 
Mediation Board to exercise the ‘duty’ imposed upon it under 
§ 2, Ninth, and, if so, the type or types of situations in which 

it may be invoked present questions not involved here.’’ 
When the Board is a party, the Supreme Court indicated 
in Order of Conductors, supra, it would discuss and adju- 
dicate the “‘ possible remedies should the board act or refuse 
to act on charges of coercion antecedent to election and 
on possible remedies to deprive an employer guilty of in- 
fluence and coercion of the benefits of the election and the 
board’s certification.’’ Id. at 172. The question of these 
remedies is clearly posed by appellant’s claims. The judg- 
ment of the Court below that this claim fails to state a 
cause of action upon which relief can be granted is at war 


with the judgment of the Court above that jurisdiction 
might well be granted and relief afforded when the Board 
is a party. 
IL THE DISMISSED FLIGHT ENGINEERS 

APPELLANT 


REPRESENTED BY 
ARE ELIGIBLE TO VOTE UNDER THE BOARD'S 
RULE 6. 
A. These Flight Engineers are “Dismissed Employees.” 

There can be little question under the documentary 
proofs that these flight engineers are ‘dismissed em- 
ployees’’ as required by Board Rule 6. Both the essence 
and the terminology of what occurred in the crucial days 
of February, 1961, remove any possible doubt on this score. 

The essence of what transpired on February 17 was that 
these employees individually walked off their employment, 
having no intention to sever their employment relationship 
finally and permanently; but having every intention to re- 
turn when the immediate, conspicuous reason for their dis- 
satisfaction should receive favorable consideration. TIn- 
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deed, they all offered unconditionally to return to work 
on February 23. In the meantime, however, upon their re- 
fusing to accept an assignment, they had been dismissed 
by the Company. 

It was action of the Company which destroyed the em- 
ployment relationship. The train of events culminating in 
the dismissal may have been commenced by action of the 
employees, and that action may be condemned by some as 
unwise or in even stronger terms. But however it is de- 
scribed or appraised, the conduct of the men in no way 
indicated any intention to terminate the employment re- 
lationship. Without discussing whether legally they are 
‘strikers,’ authorized or unauthorized, it is apparent that 
each engineer believed that he was not affecting his em- 
ployment relationship any more than if he were on strike, 
and that he was entitled to the same consideration as an 
employee as any other striker. Subject to discharge he 
may or may not have been; but without that discharge, he 
was not only still an employee, but also, when the time 
came on February 23, unconditionally ready, willing, and 
able to go to work. 

Beyond doubt, Western had the right and privilege to 
disregard what had occurred on February 17, and continue 
these engineers in active employment. None of them had 
resigned; none had taken himself off the payroll. Western 
could have suspended or otherwise disciplined, had it so 
elected, and not dismissed. The choice of dismissal was 
Western’s. Its was the choice and initiative required to 
take the action of dismissal. It did, and with its action 
these men became ‘‘dismissed employees.”’ 

The terminology Western used at the time and thereafter 
was terminology of dismissal at its own instance. The tele- 
gram sent to Mr. Anderson, President of appellant, is in 
the record. It states specifically that his ‘‘services are ter- 
minated’’ and that he was ‘“‘being taken off the payroll im- 
mediately.’”? His affidavit states that similar discharge 
notifications were sent the other flight engineers covered 
by the Rule 6 claim. J.A. 43-44. 
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Further, as this Anderson affidavit notes, Western, in its 
complaint in S. D. Calif. Civil Action No. 510-61-PH, re- 
ferred to these employees as ‘‘discharged.’’ In its find- 
ings in that case, the Court stated, after referring to the 
refusal of the men to accept assignments, ‘‘the Company 
thereupon terminated all of the flight engineers who had 
refused to show up for work * * *.’? 48 LBRM at 2487. 


B. Their Requests for Reinstatement Are Pending Before Proper 

Authorities. 

As already noted in the Statement, these dismissed flight 
engineers have requests for reinstatement pending before 
proper authorities, as required by Rule 6; indeed, such re- 
quests are pending before three proper authorities: the 
United States District Court for the Southern District of 
California; the System Board of Adjustment; and the 
Presidential Commission. 

As to the System Board, there can be no question it is 
such an authority as Rule 6 contemplates, for the text of 
that rule specifies that ‘“‘proper authorities * ° ° includes 
the National Railroad Adjustment Board or other appro- 
priate adjustment board,’’ and it is self-evident that the 
appropriate adjustment board is one established by collec- 
tive bargaining contract. Section 204 of the Act; expressly 
cited in this agreement itself. 

Appellees below raised a question of timeliness in the fil- 
ing of the grievances before the System Board, but it is 
manifest that there is no such requirement in the System 
Board Agreement, and that if there is any such question 
it must be resolved by the System Board. This System 
Board Agreement contains the following language: 

‘¢(e) The Board shall have jurisdiction over disputes between 
any employees covered by the Flight Engineers Agreement 
and the Company growing out of grievances or out of inter- 
pretation or application of any of the terms of the Flight 
Engineers Agreement. * * * 


‘¢(£) The Board shall consider any dispute properly submitted 
to it by the President of the Association @ © © when such dis- 
pute has not been previously settled in accordance with the 
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terms provided for in the Flight Engineers Agreement.’’ 
J.A. 78-79. 

Two conclusions appear self-evident on the face of this 
language. The authority in (f) is additional to and inde- 
pendent of the authority in (e) relating to grievances. The 
group request for reinstatement in this case was a dispute 
properly submitted by the President of appellant Associa- 
tion. Regardless, therefore, of whether any ‘‘grievance’’ 
was timely, the System Board had jurisdiction under (f). 
The other conclusion, assuming arguendo grievance juris- 
diction is relevant so that the question may be raised 
whether the grievance was timely filed and prosecuted by 
appellant, that very question of timeliness raises a dispute 
growing out of interpretation and application of the terms 
of the collective agreement, obviously the terms relating to 
the timeliness of grievances. Thus the System Board plainly 
has jurisdiction under (e) to adjudicate the timeliness un- 
der the basic contract. Furthermore, if the language of 
the basic contract be looked at, Section 21, which would be 
applicable to this grievance, contains no time limits. J.A. 77. 


Should any pertinent question about the jurisdiction 
and authority of the System Board be raised by appellees’ 
contentions, moreover, it is long settled that the System 
Board is empowered and entrusted to decide questions as 
to its own jurisdiction. As Attorney General (later Jus- 
tice) Jackson put it in 1940, 39 Op. Att. Gen. 415, 417-418: 


‘‘Every case filed with the Railroad Adjustment Board in- 
volves a question of jurisdiction, although in many instances 
the jurisdiction may be so clear there is no room for difference 
of opinion. If the Board is to function at all, it must decide 
these jurisdictional questions * * ® .’’ 

As to proper authorities other than the System Board, 
it is pellucid that there are such other proper authorities, 
for Rule 6 states that ‘‘proper authorities * * ° includes’’ 
the Adjustment Board, obviously denoting that there are 
others not specified. If ‘‘proper authorities’? be confined 
to legal agencies having binding authority to reinstate dis- 
missed employees, there can be no doubt a Federal Court 
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is such an agency. The facts of February, 1961, are before 
the Court in Southern California, and there is an express 
counterclaim praying for reinstatement and restoration. 
There can be no question as to the authority of the Court 
to decree reinstatement should it decide that is appropri- 
ate; and there would be no doubt of the obligation of the 
Company to comply. If ‘‘proper authorities’’ be construed 
more broadly, as appellant believes requisite, to include 
any duly constituted public authority which has jurisdiction 
to request and mediate, though not to direct, the Presiden- 
tial Commission also falls within the terms of Rule 6. 

As their requests for reinstatement are pending before 
proper authorities, and as they are dismissed employees, 
the flight engineers represented by appellant definitely fall 
within the plain terms of Rule 6. The Board had no Con- 
stitutional or lawful power to deny them eligibility to vote. 


C. Previous Decisions of the Board Are in Accord With Appel- 
lant’s Claim 

In at least four prior cases the Board has afforded dis- 
charged employees the right to vote in a representation 
election. In two of these, the request for reinstatement, 
and the issue of the legality of the termination of service 
of the employee, was before a United States court. Thus 
the Board has already determined that ‘‘proper authori- 
ties’? does mean a United States court. In the other two 
cases, the requests for reinstatement were being pressed 
before company officials. 

The Board in In the Matter of Representation of Em- 
ployees of the Kansas, Oklahoma and Gulf Railroad Co., 
Case No. R-3035 (June 29, 1956), had before it the question 
of whether four employees, all over the age of seventy, 
would be permitted to vote in a representation election de- 
spite the fact that the collective bargaining agreement re- 
quired retirement of employees on reaching their seventieth 
birthday. One and a half years before the hearing before 
the Board on the issue of their eligibility, the employees, 
who were already over age seventy, brought an action in 
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a United States District Court to test the validity of the 
compulsory retirement rule. The Court upheld the validity 
of the Rule. This decision was affirmed by a Court of Ap- 
peals three months prior to the Board hearing. The four 
employees (by this time ages seventy-one or -two) were 
permitted to vote, however, in the representation election 
because the Board had been advised there was pending be- 
fore the Supreme Court of the United States a petition for 
a writ of certiorari to review the decision of the Court of 
Appeals. Subsequent to the balloting, the Board was ad- 
vised that the Supreme Court had denied the petition for 
a writ of certiorari. The Board then refused to count the 
ballots of these four employees which had been impounded 
by the Board pending decision as to their eligibility. 

The Board, in its decision in Case No. R-3035, makes 
reference to an earlier case involving a similar question and 
similar disposition. In that earlier case, Case No. B-2927, 
the Board took the position that it would be required to 
permit certain employees to vote in a representation elec- 
tion because they had pending before a United States Court 
of Appeals a suit challenging the validity of the compul- 
sory-retirement-at-age-seventy rule. Again, in Case No. 
R-2927, the final decision of the Court was that the em- 
ployees could be properly terminated from service under 
the compulsory retirement rule. Hence, the Board, upon 
being advised that the judicial processes had been com- 
pleted and that severance of employment was proper, re- 
fused to count the impounded ballots. 

The same result should obtain in the instant action. The 
Board should have permitted the discharged flight engi- 
neers to vote in the representation election while there is 
pending the counterclaim requesting reinstatement in Civil 
Action No. 510-61-PH. Until the Court has finally deter- 
mined the merits of this counterclaim, the Board could not 
deny to the discharged flight engineers the right to vote, 
consistent with these decisions as well as the text of Rule 6. 

The requests for reinstatements in the other two cases 
were pending before company officials. Similarly, in this 
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case, requests for reinstatement are pending before the 
System Board of Adjustment established under the system 
board agreement with Western. In In the Matter of Repre- 
sentation of Employees of United Air Lines, Case No. R- 
1894 (Oct. 10, 1947), the employer challenged the eligibility 
to vote of two employees on the ground that their services 
had been terminated. The Union contended that the sus- 
pension of these employees had been improper. Pending 
a decision of the eligibility of these two employees their 
ballots were impounded by the Board. The Board in its 
decision on certification of the Union held that the im- 
pounded ballots were to be counted because ‘‘there is a dis- 
pute between the carrier and the organization concerning 
the suspension”? of the employees ‘which places these em- 
ployees in the category described’’ in Rule 6. 


In the fourth case, In the Matter of Representation of 
Employees of Minneapolis and St. Louis Ry. Co., Case No. 
R-2767 (April 2, 1954, June 17, 1954), one of the Unions in 
the representation proceeding challenged the eligibility to 
vote of an employee who had been found guilty of a rules 
violation and barred from further service as a locomotive 
engineer. The other Union argued that it was ‘handling 
a claim for reinstatement °° * with the proper officers of 
the carrier’? and therefore under Rule 6 the employee was 
eligible to participate in the election. The Board sustained 
the latter Union’s position and permitted the employee in 
question to vote in the representation proceeding. 


These four cases constitute the established and consistent 
practice of the Board to afford employees, whose requests 
for reinstatement are pending before either a United States 
District Court or before the Company, the right to vote in 
a representation election conducted by the Board. 


Not until the instant case has the Board ignored the ex- 
press terms of Rule 6 and denied dismissed employees this 
right while their requests are still undisposed of. Not 
until this case has the Board attempted to rewrite Rule 6 
or re-interpret it so as to deny this right to vote to em- 
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ployees who have not only a present interest in the collec- 
tive bargaining representative, but also a future interest in 
all of the activities of that representative especially as 
they relate to negotiations affecting terms and conditions 
of employment. This discriminatory and arbitrary Board 
action cannot be sustained. 


IL THE BOARD DEPRIVED APPELLANT OF DUE PROCESS AND 
FAILED TO FULFILL ITS STATUTORY FUNCTION BY THE 
“HEARING” ON THE COMPANY ASSISTANCE TO SOA. 


The Board here refused to utilize powers readily avail- 
able to it tv make rational consideration possible of appel- 
lant’s allegations that Western had unlawfully assisted 
SOA. The Board refused to request Western’s Director 
of Labor Relations to be present at the ‘‘public hearing”’ 
it scheduled, although this was the Company officer who 
appellant said would have knowledge of the facts involved. 
The Board refused to request the SOA officers specified by 
appellant as having the pertinent knowledge to be present 
at this ‘‘hearing,’’ although SOA was the applicant; and 
as the applicant, SOA was obligated under the Act to prove 
its eligibility to be a ‘‘representative’’ under the Act. That 
eligibility being questioned by appellant—and the allega- 
tions were adequate to move the Board to schedule a ‘‘hear- 
ing’’—the Board was certainly under no compulsion to 
proceed with the processing of SOA’s application, unless 
and until SOA established its compliance with, and eligi- 
bility under, the statute. Indeed, the Board was prohibited 
under the Act from certifying SOA. 


In addition, the Board refused to request Western to 
make available to appellant certain documents such as cor- 
respondence with SOA which were manifestly germane to 
the assistance issue. 


The Board apparently regarded itself as impotent to 
investigate and obtain all needed evidence—but the Board 
expressly has power, under the last sentence of Section 2, 
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Ninth, to investigate the books and records of the carrier, 
and to ‘‘utilize such information as may be deemed neces- 
sary by it to carry out the purposes and provisions of this 
paragraph.’’ 

The procedure followed by the Board on this issue was a 
transparent sham. The Board should have regarded its 
function as properly deciding whether or not SOA was 
unlawfully assisted and therefore ineligible for certifica- 
tion. Its procedural powers should have been exerted to 
insure a complete and fair hearing on this issue, with all 
parties being required to the utmost provided by the Act 
to produce for Board consideration all the testimony and 
evidence at their command. Instead, the Board confined 
its purpose to dismissing appellant’s allegations; and to 
this end it restricted the hearing to the presentation of 
evidence by appellant. 


It is self-evident, however, that the issue could not pos- 
sibly be fairly tried or lawfully decided on the basis of 
appellant’s evidence. After all, unlawful domination and 


assistance of a union by an employer is a conspiratorial 
and wilful enterprise; the Board surely knew such an 
illegal relationship could not be proved when the alleged 
illicit partners are not even requested, let alone compelled 
so far as the law permits, to disclose all the evidence they 
have; and, indeed, are sheltered by the Board from any 
official request that all such necessary and readily avail- 
able evidence be submitted to and considered by the Board 
before any decision could be made. 


Such an administrative procedure and decision falls 
fatally short of the standards imposed by the Act and by 
the ‘‘public hearing’? the Board purported to give, cf. 
Accardi, and offends the Due Process Clause of the Con- 
stitution. This Court should not tolerate any holding that 
such an administrative performance is immune to judicial 
review and redress. Our Federal Courts are not so im- 
potent to protect private individuals and institutions from 
the encroachment of administrative officials. 
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CONCLUSION 


For these reasons appellant prays the Court to reverse 
the judgment below and decree that appellant is now en- 
titled to the judgment prayed for in its complaint. 


Respectfully submitted, 


I. J. Gromrive 

Herman SreRNSTEIN 

Wriuum B. Peer 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 


Isaac N. GaoneR 
1411 K Street, N.W. 
Washington 5, D.C. 
Attorneys for Appellant 


Of Counsel: 


Zrmzinc, GROMFINE AND STEENSTEIN 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 
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APPENDIX 
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 


Constitution of the United States, Amendment V: 


‘“No person shall * * * be deprived of life, liberty, or property, 
without due process of law * * °.”’ 


Railway Labor Act, 45 U.S.C. § 151 et seq.: 


Section 2, Third, 45 U.S.C. § 152, Third: 


‘‘Representatives, for the purposes of this Act, shall be desig- 

sted by the respective parties without interference, influence, 
or Sercion by either party over the designation of representa- 
tives by\the other; and neither party shall in any way interfere 
with, influence, or coerce the other in its choice of representa- 
tives. Representatives of employees for the purposes of this 
Act need not be persons in the employ of the carrier, and no 
carrier shall, by interference, influence, or coercion seek in any 
manner to prevent the designation by its employees as their 
representatives of those who or which are not employees of 
the carrier.”’ 


Section 2, Fourth, 45 U.S.C. § 152, Fourth: 


“«Employees shall have the right to organize and bargain col- 
lectively through representatives of their own choosing. The 
majority of any craft or class of employees shall have the right 
to determine who shall be the representative of the craft or 
class for the purposes of this Act. No carrier, its officers or 
agents, shall deny or in any way question the right of its 
employees to join, organize, or assist in organizing the labor 
organization of their choice, and it shall be unlawful for any 
carrier to interfere in any way with the organization of its 
employees or to use the funds of the carrier in maintaining 
or assisting or contributing to any labor organization, labor 
representative, or other agency of collective bargaining, or in 
performing any work therefor, or to influence or coerce em- 
ployees in an effort to induce them to join or remain or not to 
join or remain members of any labor organization or to deduct 
from the wages of employees any dues, fees, assessments, or 
other contributions payable to labor organizations, or to collect 
or to assist in the collection of any such dues, fees, assessments, 
or other contributions: Provided, That nothing in this Act 
shall be construed to prohibit a carrier from permitting an 
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employee, individually, or local representatives of employees 
from conferring with management during working hours with- 
out loss of time, or to prohibit a carrier from furnishing free 
transportation to its employees while engaged in the business 
of a labor organization.’’ 


Section 2, Ninth, 45 U.S.C. § 152, Nunth: 


‘““If any dispute shall arise among a carrier’s employees a8 to 
who aro the representatives of sach employees designeted an 
authorized in accordance with the requirements of this Act, it 
shall be the duty of the Mediation Board, upon request of 
either party to the dispute, to investigate such dispute and to 
certify to both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or names of 
the individuals or organizations that have been designated and 
authorized to represent the employees involved in the dispute, 
and certify the same to the carrier. Upon receipt of such certifi- 
cation the carrier shall treat with the representative so certified 
as the representative of the craft or class for the purposes of 
this Act. In such an investigation, the Mediation Board shall 
be authorized to take a secret ballot of the employees involved, 
or to utilize any other appropriate method of ascertaining the 
names of their duly designated and authorized representatives 
in such manner as shall insure the choice of representatives 
by the employees without interference, influence, or coercion 
exercised by the carrier. In the conduct of any election for 
the purposes herein indicated the Board shall designate who 
may participate in the election and establish the rules to gov- 
ern the election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days designate the 
employees who may participate in the election. The Board 
shall have access to and have power to make copies of the books 
and records of the carriers to obtain and utilize such informa- 
tion as may be deemed necessary by it to carry out the pur- 
poses and provisions of this paragraph.’’ 


Rules of National Mediation Board, Rule 6, 29 C.F.R. § 
1206.6: 


“<Eligibility of dismissed employees to vote. Dismissed em- 
ployees whose requests for reinstatement account of wrongful 
dismissal are pending before proper authorities, which includes 
the National Railroad Adjustment Board or other appropriate 
adjustment board, are eligible to participate in elections among 
the craft or class of employees in which they are employed at 
time of dismissal. This does not include dismissed employees 
whose guilt has been determined, and who are seeking rein- 
statement on a leniency basis.”’ 
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Statement of Questions Presented. 


In the opinion of appellee Western Air Lines, Inc. 
(“Western”), the questions presented are: 


1. Whether appellee Second Officers Association’s 
certification under Section 2, Ninth of the Railway 
Labor Act, 45 U. S. C. §152, Ninth, as collective bar- 
gaining representative of Western’s flight engineers, is 
reviewable because the National Mediation Board denied 
voting rights to certain discharged flight engineers 


claiming eligibility under a rule of the Board. 


2, Whether the certification is reviewable because 
the Board, although not required to do so, held a hear- 
ing on charges made by appellant that the Second Of- 
ficers Association was illegally assisted by Western 
and, in connection therewith, refused to exercise powers 
of compulsory process not granted to it by Congress. 
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Summary of argument 


Argument 


Appellant's claim that the discharged flight engineers were 
eligible to participate in the election is not justiciable. 


A. The Railway Labor Act vests the Board with power 
to determine all issues arising in representation dis- 
putes—including questions as to who may participate 
in elections 


The Board has jurisdiction to interpret its rules 


The Board did not act unreasonably 
II. 
No substantial constitutional question is presented... 
Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,697 


Wes CuHapTeR, FLicHtT ENGINEERS’ INTERNATIONAL 
Association, AFL-CIO, 
Appellant, 
US. 


NaTIONAL MEDIATION Boarp, et al., 
Appellees. 


Appeal From a Judgment of the United States District 
Court for the District of Columbia. 


Brief for Appellee Western Air Lines, Inc. 


Counterstatement of the Case. 


This appeal is taken by the WES Chapter of the 
Flight Engineers’ International Association, AFL-CIO, 
a labor organization (“appellant”), from a judgment 
of the United States District Court for the District 
of Columbia entered on October 18, 1961, granting 
appellees’ motion for summary judgment, denying ap- 
pellant’s motion for summary judgment and dismissing 
the complaint, the Court having determined that there 
was no genuine issue of material fact and that the 
complaint failed to state a claim upon which relief could 
be granted (JA 156). 


pat Je 


Background. 

On February 17, 1961, the entire craft or class of 
flight engineers on appellee Western Air Lines, Inc. 
(“Western”), represented by appellant, walked off their 
jobs, bringing Western’s operations to a standstill and 
stranding thousands of air travellers on its system. 
Simultaneous flight engineer walkouts having like ef- 
fect occurred across the nation on American Airlines, 
Eastern Air Lines, The Flying Tiger Line, National 
Airlines, Pan American World Airways and Trans 
World Airlines. 

The walkouts were in protest of the ruling of the Na- 
tional Mediation Board (the “Board”) which was the 
subject of UNA Chapter, Flight Engineers’ Interna- 
tional Association, AFL-CIO v. National Mediation 


Board, ....-. App. D. C. ......, 294 F. 2d 905, cert. den. 368 
U. S. 956. That ruling applied only to flight engineers 
on United Air Lines. 


On February 18, 1961, the United States District 
Court for the Southern District of California issued 
a temporary restraining order (JA 121) enjoining the 
walkout and strike against Western. The restraining 
order was served the same day and each of appellant’s 
members was notified (JA 129). The order was ignored 
(JA 69, 118, 129). 

Western attempted to continue to operate. Each flight 
engineer was personally requested to return to work. 
On refusal. employment was terminated and the em- 
ployee was so notified (JA 69, 129, 142).* 


Most of the terminations occurred in the first four days of the 
walkout. Flight engineers on vacation, sick leave or other au- 
thorized absences were terminated at the time they were scheduled 
a Ne) to work and refused to do so upon individual request 
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On February 20, 1961, Western dismissed the ac- 
tion in which the temporary restraining order had is- 
sued and commenced the hiring and training of re- 
placement flight engineers. 


On February 21, 1961, Secretary of Labor Arthur 
J. Goldberg issued a press release stating that he had 
investigated the flight engineer walkouts on American 
Airlines, Eastern Air Lines, The Flying Tiger Line, 
National Airlines, Pan American World Airways and 
Trans World Airlines, that he had conferred with rep- 
resentatives of those carriers and with representatives 
of the unions involved and that he had obtained the 
“assurance” of the carriers that no disciplinary action 
would be taken against the strikers if they returned to 
work (JA 113). On the same date Executive Order 


10921. 26 F. R. 1553, was issued, establishing an ad- 
visory commission to inquire into the controversy as 
it affected the carriers named in the Secretary of La- 


bor’s press release and to report to the President 
(JA 110). 


On February 23, 1961, Executive Order 10922, 26 
F, R. 1655, was issued amending Executive Order 
10921 to include Western among the named air car- 
riers (JA 111), without any assurance or agreement on 
Western’s part to reinstate the discharged employees 


(JA 86)? 


2“On February 23, the Secretary [of Labor] stated that he had 
recommended the inclusion of Western in the Executive order, 
‘even though Western has not given me the assurances that the 
other carriers have, . . .’” Report of the Presidential Com- 
mission dated May 24, 1961, p. 4 (referred to at JA 103 and 
partially quoted at JA 111). 
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Proceedings Before the Board. 

On April 6, 1961, appellee Second Officers Associa- 
tion (“SOA”), a labor organization composed of flight 
engineers employed by Western, commenced the Board 
proceedings giving rise to this case by the filing of an 
application for certification as the authorized represen- 
tative of Western’s flight engineers (JA 48, 90). 


Appellant thereafter filed allegations with the Board. 
on information and belief, that SOA had been illegally 
assisted by Western in violation of the Act (JA 48. 
90). On May 26, 1961, a public hearing was held on 
the charge in Los Angeles, California, before appellee 
Robert O. Boyd, Member of the Board. In advance 
of the hearing appellant requested the Board to re- 
quire Western and SOA to produce certain witnesses 
and documents at the hearing (JA 19, 49, 91). The 
Board advised appellant that it had no powers of sub- 
poena or compulsory process (JA 21, 49, 91). 


Testimony and documentary evidence were adduced 
at the hearing. The Secretary and the Treasurer of 
SOA appeared and were examined by appellant’s coun- 
sel. A representative of Western was present as re- 
quested by the Board. SOA’s minutes and records, in- 
cluding its correspondence with Western, were produced 
for the Board’s inspection alone, which procedure was 
agreed to by appellant’s counsel. Western’s represen- 
tative invited the Board to inspect Western’s records.” 


3A reporter's transcript of the hearing on May 26, 1961, is 
included in the record on appeal (JA 103). Although appellant 
makes certain allegations concerning the proceedings which took 
place (JA 11), it has not seen fit to print the transcript of the 
proceedings, or any part thereof, in the Joint Appendix. 
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On June 21, 1961, the Board issued Findings Upon 
Investigation concluding that there was no evidence of 
illegal assistance and directing that investigation of the 
representation dispute proceed (JA 22, 91). 


Appellant then urged that Board Rule 6, 29 C. F. R. 
§1206.6, required that the discharged flight engineers be 
permitted to vote in the election (JA 28). The Board 
rejected this contention on July 19, 1961, and directed 
that an election forthwith be conducted among the 
flight engineers then employed by Western (JA 41. 
95). 


Ballots were mailed with a return date of August 
7, 1961. After deferral because of proceedings in this 
case, the ballots were counted on September 1, 1961, 
the majority voting for SOA (JA 101). On Sep- 


tember 5, 1961. the Board certified SOA as the duly 
designated and authorized representative of the flight 
engineers employed by Western (JA 105). 


The Complaint. 


On August 3, 1961, appellant filed its complaint seek- 
ing, inter alia, to enjoin the Board from conducting the 
election and to set aside the orders which the Board 
had made (JA 6-15). The complaint alleges in sub- 
stance (a) that the Board violated its own Rules and the 
Railway Labor Act in determining that the discharged 
flight engineers were not eligible to participate in the 
election and (b) that the Board denied appellant due 
process of law by failing to direct SOA and Western to 
produce certain witnesses and documents at the hearing 
held by the Board on appellant’s charge that SOA had 
been illegally assisted by Western. 
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Motions After Complaint. 

On August 4, 1961, appellant moved for a temporary 
restraining order, which motion was granted the same 
date (JA 2). The order expired on August 17, 1961, 
after stipulated extension to that date. 


On August 10, 1961, the following were filed, inter 
alia (JA 2): Appellant’s motion for preliminary in- 
junction (JA 42); defendants’ motion to dismiss, or 
in the alternative, for summary judgment (JA 47); 
Western’s motion to intervene; and SOA’s motion to 
intervene. Defendants’ motion was supplemented by 
further affidavits and exhibits filed on August 16, 
1961 (JA 3, 67) and on the same date defendants filed 
their opposition to appellant's motion for preliminary in- 
junction incorporating all the affidavits and exhibits 
theretofore filed in support of their motion (JA 3, 65). 


Appellant’s motion for preliminary injunction was 
heard and denied on August 17, 1961. Findings of fact 
and conclusions of law and an order denying the mo- 
tion were filed and entered on August 25, 1961 (JA 
3, 90, 96). 


On August 21, 1961, appellant filed a motion for 
summary judgment in its favor (JA 3, 98). 


Defendants’ motion was further supplemented by an 
additional affidavit and additional exhibits filed on Oc- 
tober 2, 1961 (JA 4, 97) and on October 4, 1961, 
defendants filed their opposition to appellant’s motion 
for summary judgment incorporating all the affidavits 
and exhibits theretofore filed in support of their mo- 
tion (JA 4, 98). 


The respective motions were heard on October 10. 
1961. The Court granted Western’s and SOA’s mo- 
tions to intervene, granted defendants’ motion for sum- 
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mary judgment, denied appellant’s motion for summary 
judgment and dismissed the complaint. Orders to this 
effect were entered on October 18, 1961 (JA 4, 156). 


Appellant’s notice of appeal from the judgment of 
the District Court was filed on October 24, 1961 (JA 
4, 157). 


Statutes and Administrative Rules Involved. 


The Appendix to this Brief sets out relevant pro- 
visions of the Railway Labor Act and the Rules of 
the National Mediation Board not included in appellant’s 
brief. 


Summary of Argument. 

1. All issues arising under Section 2, Ninth of the 
Railway Labor Act, 45 U. S. C. §152, Ninth—including 
eligibility to participate in elections and the interpre- 
tation of rules adopted to effectuate the purposes of 
the Act—are committed to the Board for final settle- 
ment and its determinations are not reviewable. Switch- 
men’s Union v. National Mediation Board, 320 U. S. 
297: UNA Chapter, Flight Engineers’ International As- 
sociation, AFL-CIO v. National Mediation Board, ........ 
App. D. C. ......, 294 F. 2d 905, cert. den. 368 U. S. 
956: Air Line Stewards and Stewardesses Association, 
International v. National Mediation Board, 
DeCees., 294 F. 2d 910. 


In rejecting appellant's contention that the discharged 
flight engineers were eligible to participate in the elec- 
tion among Western's flight engineers. the Board did 
not act in excess of its delegated powers or contrary to 
any statutory limitation on the discretion vested in it 
by the Act. Leedom v. Kyne, 358 U. S. 184, is in- 
applicable. 


pan -thet 


Rule 6 of the Board’s Rules and Regulations is not 
a procedural rule implementing or protecting individual 
rights. A showing is required to claim rights under 
it. Its interpretation and application are for the Board 
to determine. Accardi v. Shaughnessy, 347 U. S. 260; 
Service v. Dulles, 354 U. S. 363; and Vitarelli v. Sca- 
ton, 359 U. S. 535, are not in point. 


If the Court were to reach the merits, the undis- 
puted evidence demonstrates that the Board had ade- 
quate and reasonable grounds for ruling that the dis- 
charged flight engineers were not eligible to participate 
in the election, under Rule 6 or otherwise. 


2. No substantial constitutional question is presented 
on which jurisdiction of the District Court could be 
grounded. Appellant’s claim that it was denied due proc- 


ess because the Board failed to direct SOA and West- 
ern to produce certain witnesses and documents at the 
hearing held by the Board is without substance. The 
Board has no powers of subpoena or compulsory process. 


The Board’s statutory duties are to investigate dis- 
putes under Section 2, Ninth, and to certify the results 
thereof. This it did here, including the charge that 
SOA had been illegally assisted by Western. This 
Court is not concerned with questions which might ex- 
ist had the Board denied jurisdiction to consider the 
charge. which was the case in Order of Railway Con- 
ductors v. Pennsylvania R. Co., 323 U. S. 166. 


The Board was not required to hold the hearing. 
That it did so as part of its investigation places ap- 
pellant in no better position. The Board presumptively 
performed its statutory duty. Appellant’s allegations 
of prejudice are imaginary. 


i Ei isad Ge ee 


cer ove 


ARGUMENT-* 


I. 
Appellant’s Claim That the Discharged Flight En- 
gineers Were Eligible to Participate in the 
Election Is Not Justiciable. 


A. The Railway Labor Act Vests the Board With Power 
to Determine All Issues Arising in Representation 
Disputes—Including Questions as to Who May Par- 
ticipate in Elections. 


It has long been settled that Congress relegated to 
the Board for final settlement, unreviewable by the 
Courts, all issues arising under Section 2. Ninth of 
the Railway Labor Act. Switchmen’s Union v. Nation- 
al Mediation Board, 320 U. S. 297: General Commit- 
tee v. Missouri-Kansas-Texas R. Co., 320 U. S. 323; 
General Committee v. Southern Pacific Co., 320 U. S. 
338. These decisions have been consistently followed. 
UNA Chapter. Flight Engineers’ International Assocta- 
tion, AFL-CIO v. National Mediation Board, ...... App. 
DcGees , 294 F. 2d 905, cert. den. 368 U. S. 956; 
Air Line Stewards and Stewardesses Association, Inter- 
national v. National Mediation Board, ...... App. D. C. 

294 F. 2d 910. 


‘The facts attending the Board’s actions complained of in this 
case are established by uncontroverted affidavits and documentary 
evidence. No genuine issue of material fact exists or is asserted. 
Appellant asked no leave to amend its complaint. For the rea- 
sons set out in the Argument, the District Court properly dis- 
missed the complaint. 

There is no substance to appellant’s contention (Br. p. 15) 
that this Court must accept the conclusory allegations of the 
complaint as true and may look only to the proofs submitted by 
appellant. See Pauling v. McElroy, 107 App. D. C. 372, 373-374, 
278 F. 2d 252, 253; Rule 12(b). F. R. C. P., 28 U.S.C. A. 
2 Moore's Federal Practice (2d ed. 1961) pars. 12.08 and 12.09, 
pp. 2244, 2255-2257. 


5This Court’s previous decisions following Switchmen’s Union 
are set out in UNA Chapter and need not be repeated here. 
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In Switchmen’s Union, the Supreme Court stated: 

“| The Act in § 2, Fourth writes into law 
the ‘right’ of the ‘majority of any craft or class 
of employees’ to ‘determine who shall be the rep- 
resentative of the craft or class for the purposes 
of this Act.’ That ‘right’ is protected by § 2, 
Ninth which gives the Mediation Board the power 
to resolve controversies concerning it... . A re- 
view by the federal district courts of the Board’s 
determination is not necessary to preserve or pro- 
tect that ‘right.’ Congress for reasons of its own 
decided upon the method for the protection of the 
‘right’ which it created. It selected the precise 
machinery and fashioned the tool which it deemed 
suited to that end... .” (320 U. S. at 300-301.) 

“__, [I]f Congress had desired to implicate the 
federal judiciary and to place on the federal courts 
the burden of having the final say on any aspect 
of the problem, it would have made its desire plain.” 
(320 U. S. at 303.) 

“While the Mediation Board is given specified 
powers in the conduct of elections, there is no 
requirements as to hearings. And there is no 
express grant of subpoena power. The Mediation 
Board makes no ‘order.’ And its only ultimate 
finding of fact is the certificate... . The func- 
tion of the Board under § 2. Ninth is more the 
function of a referee. ... 

* * * 


a he 


Fis Fie te 


“ 


Under this Act Congress did not give 
the Board discretion to take or withhold action, 
to grant or deny relief. It gave it no enforce- 
ment functions. . . . [T]he intent seems plain— 


Sie 


the dispute was to reach its last terminal point 
when the administrative finding was made. There 
was to be no dragging out of the controversy into 
other tribunals of law.” (320 U. S. at 304-305.)° 


Among the specified powers given the Board in the 
conduct of representation elections is the power to desig- 
nate who may participate. Section 2, Ninth provides: 

“In the conduct of any election for the 
purposes herein indicated the Board shall designate 
who may participate in the election... .” (45 
U. S. C. §152, Ninth.) 


This clearly includes the power to designate in cases 
of dispute the particular employees who may participate, 
as well as the craft or class in which the election should 
be held. Authority to do both is essential to the per- 
formance of the Board’s duties under Section 2, Ninth 
The Act makes no distinction. All such issues are 
committed to the discretion of the Board. 


B. The Board Did Not Act in Excess of Its Delegated 
Powers. 


The Board denied the discharged flight engineers the 
right to participate in the election. This it was em- 
powered to do. The Board’s action was not contrary 
to any prohibition in the Act. The Act contains no 
direction as to who is eligible to participate in elections 
under Section 2, Ninth.? Congress left that issue to 


*Emphasis in quoted material added throughout unless other- 
wise noted. 


7It is arguable that the Act specifically precludes discharged 
employees from participation. Section 2, Ninth authorizes an 
election among “employees” involved in a representation dispute. 
Section 1, Fifth, 45 U. S. C. §151, Fifth, defines “employee” as 
a “person in the service of a carrier” performing a certain type 
of work. Discharged employees are not within the definition. 
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the Board for settlement. Switchmen’s Union holds 
that the Board’s action is not reviewable. 


Leedom v. Kyne, 358 U. S. 184, is inapposite. The 
Labor Management Relations Act directs that the 
N. L. R. B. shall not find any unit to be appropriate 
for collective bargaining purposes which is composed of 
both professional and nonprofessional employees, unless 
a majority of the professional employees vote for in- 
clusion in the unit. The N. L. R. B., after refusing to 
take a vote among the professional employees to de- 
termine whether a majority would consent, included 
both professional and nonprofessional employees in the 
bargaining unit that it found appropriate. The Dis- 
trict Court, in a summary judgment, set aside the de- 
termination (and the election and certification which 
had followed). The only issue raised on appeal was 
as to the District Court's jurisdiction to entertain the 
suit. 


The Supreme Court clearly limited the scope of its 
affirmance: 

“This suit is not one to ‘review,’ in the sense 
that term is used in the Act, a decision of the 
Board made within its jurisdiction. Rather it is 
one to strike down an order of the Board made 
in excess of its, delegated powers and contrary to a 
specific prohibition in the Act.” (358 U. S. at 
188.) 


This is not such a suit. The Board, in resolving the 
eligibility issue under discussion, acted within its dele- 
gated powers and not contrary to any prohibition in 
the Railway Labor Act. 


The Leedom v. Kyne doctrine falls short of con- 
stitutional dimension. It applies to “non-constitutional” 
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claims that administrative action is in excess of powers 
granted by Congress. Harmon v. Brucker, 355 U. S. 
579, 581. It does not apply in the absence of such a 
claim. Leedom v. Kyne’s limited application has been 
consistently observed. E.g., Leedom v. Norwich, Con- 
necticut Printing Specialties and Paper Products Union, 
107 App. D. C. 170, 275 F. 2d 628,° cert. den. 362 
U. S. 969; Leedom v. International Brotherhood of 
Electrical Workers, 107 App. D. C. 357, 364, 278 F. 
2d 237, 244: Local 1545, United Brotherhood of Car- 
penters v. Vincent, 2 Cir., 286 F. 2d 127, 130; McLeod 
v. Local 476, United Brotherhood of Industrial Work- 
ers, 2 Cir.. 288 F. 2d 198, 201; UNA Chapter, supra, 
App. D.C. ...... , 294 F. 2d 905, 908. 


C. The Board Has Jurisdiction to Interpret Its Rules. 


In resolving issues arising under Section 2, Ninth, 
the Board’s discretionary authority “to interpret the 
meaning of . . . thestatuteis . . . clearand... 
essential to the performance of its dutes.” Switchmen’s 
Union, 320 U. S. at 305. The Board’s authority to in- 
terpret rules promulgated by it to effectuate the pur- 
poses of the Act is no less.° The claimed misapplica- 
tion of Rule 6 of the Board’s Rules and Regulations, 


8“Our question is . . . whether the Board . . . disregarded 
any statutory limitation upon the discretion vested in the Board 
by . . . the Act; that is, whether the craft employees were denied 
a statutory right.” 107 App. D. C. at 172, 275 F. 2d at 630. 
This Court held that the N. L. R. B. decision there questioned 
was within the Board’s powers and that Leedom v. Kyne was in- 
applicable. The opinion notes, “No constitutional right is as- 
serted to have been denied.” 107 App. D. C. at 172, 275 F. 2d at 
630 


Tt should be noted that the Board’s Rules expressly reserve the 
right of interpretation. Rule 7, 29 C. F. R. §1206.7, quoted in 
the Appendix to this Brief. 
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29 C. F. R. $1206.6, is no more justiciable than any 
other determination of the Board under Section 2, 
Ninth. 

Rule 6 provides: 

“Dismissed employees whose requests for rein- 
statement account of wrongful dismissal are pend- 
ing before proper authorities, which includes the 
National Railroad Adjustment Board or other ap- 
propriate adjustment board, are eligible to parti- 
cipate in elections among the craft or class of em- 
ployees in which they are employed at time of dis- 
missal. This does not include dismissed employees 
whose guilt has been determined, and who are seek- 
ing reinstatement on a leniency basis.” 


The Rule states a discretionary policy of the Board. 
In certain circumstances some dismissed employees are 
permitted to participate in elections. Whether those 
circumstances exist, or indeed whether a particular ap- 
plication of the Rule is within its intendment, is for the 
Board to determine in its discretion. 


Accardi v. Shaughnessy, 347 U. S. 260, Service v. 
Dulles, 354 U. S. 363, and Vitarelli v. Seaton, 359 
U. S. 535, relied on by appellant, are not in point 
There government administrators failed or refused to 
observe procedural rules adopted for the protection of in- 
dividual rights. In <Accardi, the Attorney General 
bound himself not to take action on applications to 
suspend deportation until he had received an impartial 
recommendation from a subordinate board. The ques- 
tion was whether the Attorney General had influenced 
the subordinate board in the particular case. In Service, 
the Secretary of State bound himself, under rules ef- 
fective in different years, not to take action in de- 
partmental loyalty investigations except on appeals by 
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employees from determinations unfavorable to them 
which had been approved by the Deputy Under Secre- 
tary and not to reach a decision without first consider- 
ing the complete file, arguments, briefs and testimony. 
The Secretary admittedly acted contrary to both regula- 
tions. Procedural rules relating to the conduct of De- 
partment of the Interior loyalty hearings were not ob- 
served in Vitarellt. 

Rule 6 is not a procedural regulation. It neither im- 
plements nor protects existing rights. A showing is re- 
quired to claim rights under the Rule. 

The Board’s determination of a claim of eligibility 
under Rule 6 is not reviewable, even though the de- 
termination is alleged to be arbitrary or unreasonable. 
The allegation does not raise a constitutional question 
within the reservation in Switchmen’s Union. As ob- 
served in McLeod v. Local 476, United Brotherhood of 
Industrial Workers, supra, 288 F. 2d 198: 

“If the Board has, in the instant case, exercised 
its discretion unwisely, even unreasonably, that 
raises 20 constitutional issue. Congress, by its re- 
fusal to confer jurisdiction on the District Courts, 
and the courts. by their adoption of the general 
rule subject only to the two exceptions recited 
above, have made the important decision that an 
occasional unreasonable action by the Board, 
though it goes uncorrected by the courts. is a lesser 
evil than would be the frustration of seasonable 
elections by a broadened exposure of election ques- 
tions to litigation.” (288 F. 2d at 201.) 


D. The Board Did Not Act Unreasonably. 


The facts attending the Board’s refusal to let the dis- 
charged flight engineers participate in the election are 
of record in this case. They demonstrate that if the 
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Court were to reach the merits appellant’s contentions 
would be equally unavailing. 

The individuals whom appellant would have this Court 
declare eligible to participate in the election comprised 
an entire craft or class on Western represented by ap- 
pellant. Without warning or provocation on Western's 
part all of them walked off the job, refused to take 
assigned flights, completely paralyzing Western’s op- 
erations, admittedly violating their contract with West- 
ern and their duties and obligations under the Railway 
Labor Act, Section 2, First, 45 U. S. C. §152, First, 
“to exert every reasonable effort . . . to settle all 
disputes, whether arising out of the application of such 
agreements or otherwise, in order to avoid any inter- 
ruption to commerce. .’ Supplementing all this, 


they refused to obey a Federal Court order issued the 
next day enjoining the strike. 


In the Federal Court in California, appellant pro- 
fessed no responsibility for the conduct of its members, 
stating: 

“| | [T]hese men misconducted themselves 
and can't get their jobs back. . . .” (JA 118.) 


The Court’s reaction was: 

“The Union says there was no Union sponsored 
strike. If there was no strike the court is com- 
pelled to the conclusion that the flight engineers 
individually each of them simply quit their jobs. 

While the number of people who left their 
employment was large, the fact still remains that 
each one of them left their employment. 

[T]he company got an injunction here against the 
strike. It offered to take all the people back. 


—17— 


If all the people had gone back to work that status 
quo could have been maintained. But the people 
who changed their status quo are the individuals 
who are members of the union.” (JA 118). 


An interpretation of Rule 6 as inapplicable in such 
circumstances is reasonable. Appellant nevertheless in- 
sists that at the time of the Board action in question 
the discharged flight engineers had “requests for rein- 
statement account of wrongful discharge . . .- pend- 
ing before proper authorities” within the meaning of 
Rule 6. This is not correct. 


In the parlance of the railroad and airline labor 
world, “requests for reinstatement account of wrongful 
dismissal” constitute “minor disputes.” The Railway 
Labor Act, in Section 2. Sixth, 45 U. S. C. §152. 
Sixth; Section 3, First, 45 U. S. C. §153, First; and 
Title II, Section 204, 45 U. S. C. §184,” requires that 
“minor disputes” be settled, if not by negotiation and 
conference, by compulsory arbitration before the Na- 
tional Railroad Adjustment Board or appropriate sys- 
tem board of adjustment. Elgin, Joliet & Eastern R. 
Co. v. Burley, 325 U. S. 711, 724-728; Railroad Train- 
man v. Chicago River & I. R.R. Co., 353 U. S. 30, 35- 
39: Locomotive Engineers v. M-K-T R. Co., 363 U. S. 
528, 530-531. Resolution of “ ‘minor disputes’ 
is committed by the Railway Labor Act . . . 10 
the exclusive jurisdiction of the Adjustment Board.” 
Locomotive Engincers, 363 U. S. at 530. Awards are 
final and binding on the parties, except insofar as they 
contain a money judgment. Section 3, First (m). 


Title II. Section 204, 45 U. S. C. §184, is quoted in the 
Appendix to this Brief. 
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Under the Act, a “minor dispute” could not be pend- 
ing before any “authorities” other than operating offi- 
cials of the carrier, the National Railroad Adjustment 
Board or an appropriate system board of adjustment. 
Rule 6 refers to the same “proper authorities.” 


Appellant erroneously claims (Br. pp. 29-32) that the 
Board has given Rule 6 a broader interpretation. In 
two of the determinations that appellant cites—United 
Air Lines, R-1894, and Minneapolis & St. Louis Rail- 
way Company, R-2767—the requests for reinstatement 
were pending before company officials. The dismissed 
employees (three in all) were declared eligible. This 
accords with the foregoing discussion. The other two 
—Clinchfield Railroad Co., R-2927, and Kansas, Okla- 
homa and Gulf Railroad Co., R-3035—did not involve 
Rule 6. The question in those cases was whether em- 
ployees who had passed the compulsory retirement age, 
but who had been retained in service in compliance 
with Court orders in suits to test the validity of the 
compulsory retirement rule, were eligible to vote. In R- 
2927, the issue was waived and the election was con- 


cluded without counting the ballots of such employees. 
In R-3035, the litigation ended adversely to the em- 


ployees and they were retired from service prior to tab- 
ulation of the ballots. Their ballots were not counted. 

Appellant's first counterclaim in Civil Action No. 
510-61-PH, U. S. D. C., S. D. Cal. (JA 147), does 
not qualify under Rule 6. The Federal Court is not 
the proper forum for the alleged claim. The same ap- 
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plies to whatever “request” the discharged employees 
have made to the Presidential Commission appointed 
by Executive Order 10921.” 


The discharged employees have no grievances pend- 
ing before the System Board of Adjustment. Nine 
filed timely individual grievances but abandoned them 
before appeal to the System Board and prior to the 
time the Board made its determination of eligibility (JA 
70).* 

On June 23, 1961, appellant sent a letter to West- 
ern purporting to submit a “grievance on behalf of all 
the Flight Engineers who were discharged,” alleging 
that the “discharges were made without sufficient cause 
and that each of these employees should be reinstated. 

(JA 38.) Western refused to consider the al- 


leged grievance, returning appellant’s letter to it on June 
26, 1961 (JA 84). Appellant’s recourse was to resub- 
mit the alleged grievance, or appeal Western’s action to 
the System Board under Section 20(C)(7) of the col- 
lective bargaining agreement (JA 77)." The griev- 


11In its initial report (May 24, 1961) the Commission was care- 
ful to state that it did not purport to pass on the “legal pro- 
priety of the Western Air Line discharges.” (JA 111.) 


12¢These defendants are informed and believe and therefore state 
as a fact that the . . . individual grievances referred to in 
. . . the complaint were withdrawn or abandoned by the per- 
sons who filed them.” Answer of the discharged flight engineers 
as parties defendant (filed July 5, 1961), Civil Action No. 
510-61-PH, U. S. D. C., S. D. Cal., par. VI [part of Deft. Ex. 
D herein]. 

18Cf. Atlantic Coast Line R. Co. v. Pope, 4 Cir., 119 F. 2d 39, 
44: Peoples v. Southern Pacific Co., N. D. Cal., 139 Fed. Supp. 
783, 784, affirmed, 9 Cir., 232 F. 2d 707, 708. 
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ance was not resubmitted and no appeal was filed with 
the System Board. Western was under no legal com- 
pulsion to submit the grievance to the System Board. 
The grievance is not, and never has been, pending be- 
fore the System Board. The second counterclaim in 
Civil Action No. 510-61-PH, U. S. D. C., S. D. Cal., 
admits this (JA 152). 

In all events, the “group” grievance was barred. The 
time limitations prescribed in the collective bargaining 
agreement (JA 74-77) had expired long before the 
grievance was filed. It is established law that time 
limitations for filing and appealing labor grievances 
measure the right. Atlantic Coast Line R. Co. v. Pope, 
4 Cir., 119 F. 2d 39, 44; Breeland v. Southern Pacific 
Co., 9 Cir., 231 F. 2d 576, 579; Crusen v. United Air 
Lines, D. Colo., 141 Fed. Supp. 347, 355, affirmed 
per curiam, 10 Cir., 239 F. 2d 863; Hooser v. Baltimore 
& Ohio R. Co., 7 Cir., 279 F. 2d 197, 199. 


The Board had before it all the foregoing facts and 
contentions (JA 51-53, 92-94, 101-103). The Board’s 
decision not to let the discharged flight engineers par- 


ticipate in the election not only was within its discre- 


tionary jurisdiction and nonreviewable but it was rea- 
sonable and wholly justified by the facts and the law. 


== 


II. 
No Substantial Constitutional Question Is 
Presented. 


Appellant's transparent claim, stripped of exaggera- 
tion, is that it was denied due process because the Board 
failed to direct SOA and Western to produce certain 
witnesses and documents at the hearing held by the 
Board, thereby depriving appellant of the opportunity to 
present evidence in support of its accusation that SOA 
was illegally assisted in violation of Sections 2, Third 
and Fourth, 45 U. S. C. §152, Third and Fourth (JA 10- 
11). 


The Board is not required to hold hearings. It has 
no powers of subpoena or compulsory process which it 
could have exercised. Its statutory duties are to in- 
vestigate disputes arising under Section 2, Ninth and 
to certify the results of its investigations. Switchmen’s 
Union, 320 U. S. at 304-305. 


There is no question that the Board did investigate the 
instant dispute, including the charge of illegal assistance 
of SOA, and did certify the result of its investigation. 


Had the Board denied jurisdiction to consider the 


charge of illegal assistance, as it apparently did in Order 
of Railway Conductors v. Pennsylvania R. Co., 323 
U. S. 166, 168, 170, a justiciable issue might have 
arisen. But this is not the case. The Board investi- 
gated the charge. This Court is not concerned with 
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questions which might exist if the Board had refused 
to do so." 


The alleged constitutional question could not have 
been raised had the Board not scheduled the hearing. 
The fact that the Board chose a hearing as a means 
of gathering information for its investigation places 
appellant in no better position, The Board presump- 
tively performed its statutory duty. Appellant’s as- 
sertions of prejudice because SOA and Western were 
not required to produce certain witnesses and docu- 


ments at the hearing are purely conclusory.’ 


No substantial constitutional question is presented 
on which jurisdiction of the District Court could be 
grounded. 


‘4]t is arguable that Section 2, Tenth, 45 U. S. C. §152, Tenth 
(quoted in the Appendix to this Brief), creates remedies for 
violations of Sections 2, Third and Fourth which are exclusive 
of all other remedies (cf. Switchmen‘s Union, 320 U. S. at 302) 
and that the Board is not required to consider any such charges 
under Section 2, Ninth. Sections 2, Third and Fourth forbid 
carrier interference in the selection of collective bargaining repre- 
sentatives. Since carriers are not considered parties to proceed- 
ings under Section 2, Ninth, questions of carrier interference 
should not be cognizable in such proceedings. 


15As5 noted in the Counterstatement of the Case, supra, two of 
SOA’s officers voluntarily testified at the hearing and its records, 
including minutes of its meetings and its correspondence with 
Western, were produced for review by the Board. 
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Conclusion. 


The judgment of the District Court should be af- 


firmed. 


Respectfully submitted. 
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APPENDIX. 


Additional Statutory and Administrative Provisions 
Involved. 

Railway Labor Act, 45 U. S.C. §§151, et seq. 
Section 1, Fifth, 44 Stat. 577, 45 U.S. C. §151, 
Fifth 

“The term ‘employee’ as used herein includes 

every person in the service of a carrier (subject 
to its continuing authority to supervise and direct 
the manner of rendition of his service) who per- 
forms any work defined as that of an employee 
or subordinate official in the orders of the Inter- 
state Commerce Commission now in effect, and as 
the same may be amended or interpreted by orders 
hereafter entered by the Commission pursuant to 
the authority which is conferred upon it to enter 
orders amending or interpreting such existing or- 
ders: is 


Section 2, First, 44 Stat. 577, 45 U. S. C. §152, 
First 

“It shall be the duty of all carriers, their offi- 
cers, agents, and employees to exert every reason- 
able effort to make and maintain agreements con- 
cerning rates of pay, rules, and working condi- 
tions, and to settle all disputes, whether arising 
out of the application of such agreements or other- 
wise, in order to avoid any interruption to com- 
merce or to the operation of any carrier growing 
out of any dispute between the carrier and the 
employees thereof.” 
Section 2, Tenth, 48 Stat. 1189, as amended, 45 
U. S.C. §152, Tenth 

“The willful failure or refusal of any carrier. 
its officers or agents. to comply with the terms of 


Fs 


the third, fourth, fifth, seventh, or eighth para- 
graph of this section shall be a misdemeanor, and 
upon conviction thereof the carrier, officer, or 
agent offending shall be subject to a fine of not 
less than $1,000, nor more than $20,000, or im- 
prisonment for not more than six months, or both 
fine and imprisonment, for each offense, and each 
day during which such carrier, officer, or agent 
shall willfully fail or refuse to comply with the 
terms of the said paragraphs of this section shall 
constitute a separate offense. It shall be the duty 
of any United States attorney to whom any duly 
designated representative of a carrier’s employees 
may apply to institute in the proper court and to 
prosecute under the direction of the Attorney Gen- 
eral of the United States, all necessary proceed- 
ings for the enforcement of the provisions of this 
section, and for the punishment of all violations 
thereof and the costs and expenses of such prose- 
cution shall be paid out of the appropriation for 
the expenses of the courts of the United States: 
Provided, That nothing in this Act shall be con- 
strued to require an individual employee to render 
labor or service without his consent, nor shall any- 
thing in this Act be construed to make the quit- 
ting of his labor by an individual employee an il- 
legal act; nor shall any court issue any process to 
compel the performance by an individual employee 
of such labor or service. without his consent.” 


Title II, Section 204, 49 Stat. 1190, 45 U.S. C. 
§184 

“The disputes between an employee or group 
of employees and a carrier or carriers by air grow- 


ene. Sree teensy 


* 


"ete CaS” eM 


ee 


oe ese 


(Na Va ia Aa 


pate 


ing out of grievances, or out of the interpretation 
or application of agreements concerning rates of 
pay, rules, or working conditions shall be handled 
in the usual manner up to and including the chief 
operating officer of the carrier designated to han- 
dle such disputes; but, failing to reach an adjust- 
ment in this manner, the disputes may be referred 
by petition of the parties or by either party to an 
appropriate adjustment board, as hereinafter pro- 
vided, with a full statement of the facts and sup- 
porting data bearing upon the disputes. 

“Tt shall be the duty of every carrier and of its 
employees, acting through their representatives, se- 
lected in accordance with the provisions of this ti- 
tle, to establish a board of adjustment of jurisdic- 
tion not exceeding the jurisdiction which may be 
lawfully exercised by system, group, or regional 
boards of adjustment, under the authority of sec- 
tion 3, Title I, of this Act. 

“Such boards of adjustment may be established 
by agreement between employees and carriers 
either on any individual carrier, or system, or 
group of carriers by air and any class or classes 
of its or their employees; or pending the estab- 
lishment of a permanent National Board of Ad- 
justment as hereinafter provided. Efe 
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“These Rules and Regulations shall be liberally 


construed to effectuate the purposes and provi- 
sions of the Act.” 
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No. 16697 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Appellee Second Officers’ Association, following an election 
held among the craft or class of flight engineers employed by 
appellee Western Air Lines, Inc., received a certification from 
appellee National Mediation Board under Section 2, Ninth of 
the Railway Labor Act, 45 U.S.C. § 152, Ninth, as the collective 
bargaining representative of such craft or class. Prior thereto, 
appellee Board, upon construing and applying one of its own 
rules, found certain former employees of appellee Western to 
be ineligible to participate in the election. Further, although 
not required to do so, the Board accorded appellant a hearing, 
at the request of the latter, for the purpose of permitting appel- 
lant to substantiate its allegations (made on “information and 
belief”) of illegal assistance by appellee Western to appellee 
Association. In connection with the hearing, appellee Board 
afforded appellant an opportunity to substantiate its allega- 
tions but refused to exercise powers of compulsory process un- 
delegated by statute. Thereafter, the Board found appellant’s 
charges to be unsupported. 

Wherefore, in the opinion of appellees National Mediation 
Board, Edwards, O’Neill and Boyd, the questions presented are 
as follows: 

1. Is not the certification precluded from judicial review 
by reason of appellant’s failure to present a substantial con- 
stitutional question? 

2. Is not the certification precluded from judicial review since 
appellee Board acted within the scope of the powers delegated 
by Congress? 

a 


Counterstatement of the Case. 
1. Introduction 
2. Background of the labor dispute 
3. The National Mediation Board proceedings. 
4. The District Court proceedings 
5. The present appeal. 
Statute and Regulation Involved. .-- 


Argument: 
I. As the District Court properly held, the Board’s actions in 
this instance are precluded from judicial review 

‘A. The Board’s exercise of its duties under Section 2, 

Ninth of the Railway Labor Act is judicially non- 

B. In discharging its functions under Section 2, Ninth, 

Appellee Board neither exceeded its authority 

nor improperly refused to exercise statutory pow- 


C. As no substantial constitution question is presented, 


the Board’s actions are precluded from judicial 


D. Appellant’s reliance on Leedom v. Kyne, 358 U.S. 

184 (1958), and United States ex rel. Accardi 

v. Shaughnessy, 347 U.S. 260 (1954), is misplaced. 

II. Appellant has failed to assert a justiciable case or contro- 

versy and hence has failed to state a cause of action cog- 
nizable in a Federal court. 

III. The National Mediation Board properly construed and ap- 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16697 


Wes Cuarrer, FuicHT ENGINEERS’ INTERNATIONAL ASSOCIA- 
TION, APPELLANT 


v. 


Nationa, Mepration Boarp; Levererr Epwarps, INprvipu- 
ALLY AND AS CHAIRMAN OF THE NATIONAL MEDIATION Boagp; 
Francis A. O’Nemt, Jr., INDIVIDUALLY AND AS A MEMBER OF 
THE NationaL MepraTion Boarp; Rosert.O. Born, Inpr- 
VIDUALLY AND AS A MEMBER OF THE NATIONAL MEDIATION 
Boarp; Western Amr Lines, Inc.; Seconp OFFICERS’ 
ASSOCIATION, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES NATIONAL MEDIATION BOARD, 
EDWARDS, O'NEILL, AND BOYD 


COUNTERSTATEMENT OF THE CASE 
L. Introduction 


This is an appeal from an order of the United States District 
Court for the District of Columbia, entered in Civil Action No. 
2509-61 on October 18, 1961, which granted appellees’ Motion 
For Summary Judgment, denied appellant’s Motion For Sum- 
mary Judgment, and dismissed the complaint. Seeking to by- 
pass 8 prior review in this Court, appellant, a local chapter of a 
labor organization, filed with the Supreme Court a petition for 

(1) 
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writ of certiorari which has recently been denied. Wes Chap- 
ter, Flight Engineers’ International Association v. National 
Mediation Board, et al., 368 U.S. 953 (January 8, 1962). 

This case marks the third instance within the past year that 
this Court and the District Court have been called upon to 
resolve the issue decided by the Supreme Court in Switchmen’s 
Union v. National Mediation Board, 320 US. 297 (1943), 
affirming 77 U.S. App. D.C. 264, 185 F. 2d 785 (1943), viz., 
whether determinations of the appellee National Mediation 
Board in exercise of its mandatory power under Section 2, 
Ninth of the Railway Labor Act, as amended, 44 Stat. 577, 48 
Stat. 1188, 45 U.S.C. § 152, Ninth, as made applicable to air 
common carriers, 49 Stat. 1189, 45 U.S.C. §§ 181, 182, are sub- 
ject to judicial review. The other two recent suits, both involv- 
ing flight crew employees of other air common carriers, were 
dismissed by the District Court for want of jurisdiction under 
Switchmen’s Union. Both decisions were affirmed by this 
Court on July 13, 1961; and, significantly, the Supreme Court 
has recently refused to review the matter. UNA Chapter, 
Flight Engineers’ International Association v. National Media- 
tion Board, et al., —— US. App. D.C. ——, 294 F. 2d 905 
(1961), cert. denied, 368 U.S. 956 (January 8, 1962); Air Line. 
Stewards and Stewardesses Association, International v. Na- 
tional Mediation Board, et al.,-—— U.S. App. D.C. —, 294 
F. 2d 910 (1961), cert. denied, 369 U.S. 810 (March 5, 1962). 

In the instant case, appellant sought in the District Court 
a declaratory judgment and an injunction to prevent appellee 
National Mediation Board from completing a then pending 
representation election among the craft or class of flight engi- 
neers employed by appellee Western Air Lines, Inc., and certi- 
fying the results of such election, under Section 2, Ninth of the 
Railway Labor Act, as amended. During the course of the 
District Court proceedings, the election was completed and, 
following the denial of appellant’s motion for a preliminary 
injunction, the appellee Board certified appellee Second Off- 
cers” Association, another labor organization, as the collective 
bargaining representative of such craft or class, Appellant did 
not seek to amend the complaint although there was ample 
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opportunity to do so during period between the issuance of 
the certification on September 5, 1961, and the entry of the 
final order of the District Court on October 18, 1961. (J.A. 4, 
96-97, 102, 105-106, 156.) 


2. Background of the labor dispute 


This case stems from the sudden, unauthorized walkout on: 
February 17, 1961, by numerous flight engineers then employed 
by appellee Western, the concerted refusal of these employees 
to return to their jobs in compliance with an order issued by. 
the United States District Court for the Southern District of 
California restraining them from continuing the illegal walk- 
out, and the termination of the employment of 123 of the flight 
engineers upon their refusal, after individual notification by 
appellee Western, to accept normal scheduled work assign- 
ments * (J.A. 69-70, 116, 121-124, 129, 133-136, 141-142). 

The illegal walkout was not occasioned by any then existing 
dispute between appellee Western and its flight engineers. 
Rather, like the simultaneous, nationwide walkouts at that time 
by flight engineers (all represented by the same international 
union of which appellant is a chapter) on six other airlines, the 
concerted refusal to work on appellee Western was in protest 
of a decision by appellee National Mediation Board, subse- 
quently upheld in the UNA Chapter case, in & representation 
dispute involving the flight engineers employed by another 
carrier, United Air Lines, Inc? (J.A. 69, 71-72, 113-115; see 
also appellant’s brief, p. 2.) Neither appellee Western nor the 
six other carriers whose operations were curtailed by the walk- 
outs were parties to that dispute. 

Appellee Western gradually resumed its flight operations 
upon obtaining replacements for the former flight engineers 
(except for 7 who on February 17, 1961, were assigned to Boeing 


1Those flight engineers who did not refuse to work have continued in 
the employment of appellee Western (J.-A. 70, 85-86). 

2 The flight engineers most directly affected by such decision of appellee 
Board, viz. those employed by United Air Lines, Inc, did not engage in 
a similar nationwide walkout but continued on their jobs. See UNA 
Chapter, Flight Engineers’ International Association v. National Mediation 
Board, No. 16,332; Records and Files. See also, in the instant case, J.A, 
118, 115-121, 141-142, 

636374—62——2 
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jet aircraft).* The carrier refuses to rehire those who declined 
to accept normal scheduled work assignments following the 
walkout. (J.A.71, 73, 85-88.) 

Nine of the 123 flight engineers whose employment was so 
terminated appealed the action of appellee Western, in ac- 
cordance with the procedures and within the time specified in 
Section 20 of the collective bargaining agreement.‘ Following 
investigations and hearings by an operating official of appellee 
Western, the nine appeals were denied. Six of the grievants 
appealed to the Vice President-Operations of appellee West- 
ern, whose designee accorded them a second hearing and an 
opportunity to present additional evidence. Upon considera- 
tion of the entire matter, the designee found the actions of the 
carrier to be justified in the six cases. The other three griev- 
ents abandoned their cases by failing to file similar appeals. 
(J.A. 70.) 


* As flight engineer functions on Boeing jet aircraft of appellee Western 
are now performed by the third member of the flight deck crew, known 
as the “Second Officer,” no replacements were obtained for the fourth mem- 
ber, the flight engineer, formerly assigned to such aircraft (J.A. 71). 

“Under the flight engineers’ collective bargaining agreement with ap- 
pellee Western, the latter may discipline or discharge its flight engineers 
and such action may be taken without an investigation or hearing. If a 
flight engineer desires to challenge the company’s action in disciplining or 
discharging him, Section 20 of the agreement specifies the steps he must 
take and the time limits within which each of the steps must be taken. 
Upon the failure of the flight engineer to take any of these steps within 
the prescribed time, the company’s action becomes final and binding. (J.A. 
68-69, 76.) 

This right of appeal, which may be exercised only by the individual 
flight engineer, contemplates two stages: (1) an initial appeal to an operat- 
ing official of appellee Western within seven days of notification of the 
dismissal or disciplinary action, and (2) an appeal to the Vice President- 
Operations within seven days of receipt of the company’s decision on the 
first appeal. At the first stage, the employee is entitled, for example, to 
written notification by the company of the charge or charges against him, 
an opportunity (not exceeding seven days) to secure the presence of wit- 
nesses, the right of representation, an investigation and hearing by the 
operating official within seven days of the request therefor, and a written 
decision of the company within 10 days after the close of the investigation 
and hearing. At the second stage, a hearing must be held (within seven 
days of the request therefor) by the Vice President-Operations, or his 
designee, who must furnish the employee a written decision within ten 
days after the close of such hearing and investigation. (J.A. 69, 74-76.) 

Grievances under Section 21 of the agreement are governed by the pro- 
cedures set forth in Section 20 (J.A. 77). 
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None of the cases were appealed to the System Board of 
Adjustment, in accordance with another agreement existing 
between appellant and appellee Western.’ As the time for 
appealing the last of the six cases to the System Board expired 
on or about May 19, 1961, the action of appellee Western in 
terminating the employment of the 123 flight engineers who 
refused to return to work became “final and binding,” pursuant 
to Section 20(c)(1) of the collective bargaining agreement. 
(J.A. 70, 76, 77, 108-109.) 

Subsequently, on June 23, 1961, appellant’s president wrote 
to the Director of Labor Relations of appellee Western, pur- 
porting to appeal on behalf of “all Flight Engineers who were 
discharged on or about February 17, 1961 because of their 
participation in the walkout.” Not being in accordance with 
the agreement between appellant and appellee Western, the 
letter was rejected. (J.A. 70-71, 84.) At the time of the pro- 
ceedings before appellee Board and thereafter in the court be- 
low, no valid appeal was pending before any official of appellee 
Western or before the System Board of Adjustment concerning 
the reinstatement of any or all of the former flight engineers ° 
(J.A. 71). 


*The agreement between appellant and appellee Western which estab- 
lishes the System Board of Adjustment (J.A. 69, 77-83) complies with 
Section 204 of the Railway Labor Act, as amended. If the griev- 
ance of a flight engineer is not settled under Section 20 of the collective 
bargaining agreement (J.A. 74-77), the union has the right of appeal to the 
System Board. Such appeal, which is conditioned on the prior exhaustion 
of Section 20 procedures, must be taken within thirty days of receipt by 
the flight engineer, or his representative, of the decision of the carrier’s 
Vice President-Operations. (J.A. 69, 71, 77, 80.) 

* Another dispute arose between appellant and appellee, viz., as to whether 
or not the replacement flight engineers were technically qualified under 
Section 3 of the collective bargaining agreement (J.A. 188, 127-124). Ap- 
pellant sought a settlement of the dispute in Flight Engineers’ International 
Association, WES Chapter, AFL-CIO v. Western Air Lines, Inc., Civil 
Action No. $362-61-PH (SD Calif.), but the Court deferred to the primary 
jurisdiction of the System Board of Adjustment (J.A. 88, 116-117, 124-132). 
On April 7, 1961, appellee Western submitted the dispute to the System 
Board, before which the matter was pending at the time of the proceedings 
before appellee Board and the District Court in the instant case. As the 
only question pending before the System Board is whether appellee Western 
complied with Section 3 of the agreement in hiring replacement flight engi- 
neers, the reinstatement of the former employees is not in issue. (J.A. 
88-89.) 
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3. The National Mediation Board proceedings 


The administrative proceedings of appellee National Media- 
tion Board, described in greater detail in the two uncontro- 
verted affidavits of its Executive Secretary (J.A. 2, 4, 48-54, 
101-104), were initiated on April 6, 1961, when the appellee 
Second Officers Association applied, under Section 2, Ninth of 
the Railway Labor Act, for investigation of a representation 
dispute alleged to exist among the flight engineers employed 
by appellee Western. At that time, the Flight Engineers’ In- 
ternational Association held a certification from the Board to 
represent those employees. (J.A. 48, 90.) 

When notified by the appellee Board of such application, 
appellant in a letter to the latter alleged, on information and 
belief, certain illegal assistance by appellee Western to appellee 
Association and requested an investigation, including a hear- 
ing. The appellee Board docketed the matter for investigation 
as NMB Case No. R-3483 and, in the exercise of its discretion, 
scheduled a hearing on such allegations, with notice to appel- 
lant and the non-Government appellees. Appellant’s request 
that appellee Board arrange for the presentation of documents 
and information and the presence of certain individuals at the 
scheduled hearing was denied. In this connection, the appellee 
Board advised appellant of the former’s policy respecting hear- 
ings in representation proceedings, the lack of power in the 
Board to issue subpoenas or to compel the attendance of wit- 
nesses or submission of evidence, and the obligation of the 
party requesting such a hearing to produce evidence to sub- 
stantiate its allegations. (J.A. 48-50, 90-91.) 

At the hearing held on June 21, 1961, two officers of the ap- 
pellee Association testified voluntarily and at some length. 
Although the carrier, appellee Western, was not a party to the 
proceeding, one of its officials attended the hearing. Appel- 
lant’s requests for the appellee Board to compel the attendance 
of other personnel of the appellee Association and the produc- 
tion of documents of the latter were rejected in conformity with 
the advice previously furnished to appellant by the Board. 
(Transcript of hearing: Exhibit 5 to Supplemental Affidavit 
of Mr. Eugene C. Thompson, dated October 2, 1961.) 
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Following the hearing, the appellee Board issued its Findings 
Upon Investigation (J.A. 22-23), finding that “no fact was 
established from which even an inference—to say nothing of a 
conclusion—can be drawn supporting either of the charges” 
(J.A. 23), and directing that the investigation be progressed 
to aconclusion (J-A. 23, 50). 

Thereafter, appellant was advised by appellee Board that 
the mediator’s initial investigation would proceed as scheduled, 
and that any questions on eligibility or other issues could be 
presented to the mediator when such investigation had been 
completed. The initial investigation, which consists of securing 
lists of employees from the carrier and checking authorization 
cards against such list, does not require the presence of repre- 
sentatives of the parties. The mediator completed his initial 
investigation and so reported to the appellee Board. Appel- 
lant was then advised of the completion of the initial investi- 
gation and the setting of July 5, 1961, for the mediator to 
meet the parties and establish an eligible list. (J.-A. 50-51, 92.) 

At the meeting held by the mediator on July 5, 1961, appel- 
lant’s representatives verbally objected to the holding of an 
election. The mediator reported this situation to the appellee 
Board, which requested appellant’s representatives by telegram 
to put their objections in writing for the Board’s considera- 
tion.” (J.A. 51, 92.) 

On July 5, 1961, the appellee Board received a letter from 
appellant’s attorneys in Washington, D.C., commenting on the 
meeting held by the mediator at Los Angeles, California, on 
that date. Appellant’s objections to holding an election in this 
case were received by appellee on July 10, 1961, in the form of 
a letter dated July 8, 1961. (J.A. 24-24, 51, 92-93.) 

In considering the matters raised by appellant in the above- 
noted letters dated July 5, 1961 and July 8, 1961, the appellee 
Board had before it (in addition to information furnished by 
the mediator) the following: 

* While the Board’s mediators conduct the investigation of representa- 
tion disputes, under the Board’s customary practices questions at issue 
between the parties concerning the eligibility of employees, preponderance 


of service, and certain other matters not here directly involved must be 
decided by the Board, not the mediator (J.A. 51, 92). 
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1. Letters dated July 10, 1961 and July 13, 1961, from 
an attorney of appellee Second Officers’ Association 
(J.A. 52, 55-60, 93). 

2. Decision issued on April 14, 1961 by Judge Hall of 
the United States District Court for the Southern Dis- 
trict of California in Flight Engineers’ I nternational 
Association v. Western Air Lines, Inc., Civil Action No. 
362-61 PH, as reported by the Bureau of National 
Affairs in 48 LRRM 2487, finding in part that the “dis- 
charged” flight engineers had “simply quit their jobs” 
(J.A. 93-94). This finding was predicated in part upon 
appellant’s admission made through its counsel in that 
case (and of which the appellee Board was apprised) 
that: . 

“JT don’t see any basis for them [the former employ- 
ees] to say, we can refuse to take an assigned job, but 
you can’t fire us over it * * © these men misconducted 
themselves and can’t get their jobs back, in my opinion” 
(J.A. 107, 117-118). 

3. Copy of a decision of the Civil Aeronautics Board 
(in the form of a letter to Mr. Ronald A. Brown, Presi- 
dent of appellant), dated July 7, 1961, regarding a “Com- 
plaint of Flight Engineers’ International Association v. 
Western Air Lines, Inc., alleging violations of the Rail- 
way Labor Act and the Federal Aviation Act, CAB 
Docket 12223.” In rejecting appellant’s allegations, the 
decision noted the various matters which were consid- 
ered in that proceeding, including all matters of record 
in the cases of Western Air Lines, Inc. v. Flight Engi- 
neers International Association, Civil Action No. 178-61 
HW (SD Cal.); Flight Engineers’ International As- 
sociation v. Western Air Lines, Inc., Civil Action No. 
362-61-PH (SD Calif.) ; and Western Air Lines, Inc. v. 
Flight Engineers’ International Association, Civil Ac- 
tion No. 510-61-PH (SD Calif.), and the inapplicabil- 
ity of Executive Order 10922 to appellant’s position. 
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(J.A. 52, 61-65, 93.)* (Portions of the record in the judi- 
cial proceedings were also referred to by the non-Govern- 
ment appellees in their letters to appellee Board.) 

4. Letter to appellee Board from appellee Western 
Air Lines, Inc., dated July 11, 1961, referring to the 
above-noted litigation in the United States District 
Court for the Southern District of California involving 
appellant and appellee Western, the concession of one 
of plaintiff’s counsel in the latter Court that the former 
flight engineers had quit their jobs and had no basis 
upon which to contest the termination of their employ- 
ment, and the absence of any pending grievance ap- 
peal under the collective bargaining agreement. The 
letter was supported by certain enclosures, including 
excerpts from the transcript of a hearing held in the 
latter Court. (J.A. 102, 107-109.) 

5. Copies of the “Agreement between Western Air 
Lines, Inc., as represented by the Flight Engineers, In- 
ternational Association, WES Chapter, AFL-CIO,” ef- 
fective April 11, 1958, and the agreement between these 
parties covering the establishment and maintenance of 
a system board of adjustment, which had previously 
been filed with appellee Board (J.A. 68, 74-84, 102- 
103). 

6. Executive Orders 10922 and 10923 which estab- 
lished a Commission to investigate the controversy 
between certain air carriers, including appellee Western, 
and those of their employees performing flight engineer 
functions (J.A. 110-111); the report submitted to the 
President by the said Commission, dated May 24, 1961, 

*A certified copy of the proceedings of the Civil Aeronautics Board in 
Docket No. 12223 (upon which the said decision is based) is a part of the 
record on this appeal as Defendant's Exhibit F (J.A. 97, 100). Additionally, 
certified copies of the records of the United States District Court for the 
Southern District of California in the three foregoing civil actions involv- 
ing appellant and appellee Western Air Lines, Inc., have been made a part 
of the record on this appeal as Defendant’s Exhibits A, B, C, D and E (J.A. 


67-68, 97, 98-100). Portions of those exhibits have been printed in the 
Joint Appendix (J.A. 115-155). 
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in which the latter disclaimed any power to pass on the 
controversy between appellee Western and its former 
flight engineers (J.A. 111-112); and the statement of 
the Secretary of Labor on February 21, 1961, respecting 
“the Flight Engineers—Airlines Dispute” and the ap- 
pointment of a commission to make “findings and rec- 
ommendations” (J.A. 113-115). (And see J.A. 103.) 


Appellee National Mediation Board met on July 18, 1961, 
and duly considered all of the information before it, including 
the matters hereinbefore described, and the application of the 
Board’s own Rules and Regulations, governing the handling 
of representation disputes. In particular, the Board carefully 
considered the contentions of the parties relative to the eligibil- 
ity of the former flight engineers of appellee Western to par- 
ticipate in the election under Rule 6 of the Board’s Rules and 
Regulations. (J.A. 52-53, 94.) 

Based upon its consideration of the foregoing, the appellee 
Board decided that the former flight engineers were not eligible 
under this rule. On July 19, 1961, appellee Board, through 
its Executive Secretary, advised appellant by telegram of the 
decision reached. (J.A. 52-53, 94-95.) The mediator was 
instructed on July 20, 1961, to proceed with a mail ballot forth- 
with in accordance with the Board’s decision (J.A. 53, 95). 

Thereafter, by agreement of appellant and appellee Second 
Officers’ Association, the names of 13 additional employees of 
appellee Western were added to the eligible list. These per- 
sons, known as “Second Officers,” had worked a preponderance 
of their time during the period of May 15 to June 15, 1961, 
inclusive, performing flight engineer functions on Boeing jet 
aircraft. (J.A. 53-54, 95.) 

Ballots for all employees of appellee Western Air Lines, Inc., 
working as Flight Engineers, as shown on the eligible lst 
prepared by the Mediator, were mailed on July 24, 1961, and 
the ballots for the 13 additional employees (“Second Officers”’) 
hereinbefore noted were mailed on July 26, 1961. The counting 
of the returned ballots, originally scheduled for August 7, 
1961, was delayed (by reason of the litigation in the District 
Court in this cause) until September 1, 1961. Pursuant to the 
appellee Board’s direction and in the presence of observers for 


bau 


sppellant.and.the appellee Association, the ballote were opened, 
counted and allocated’ on. that date by a.mediator. The latter 
submitted: to. the appellee Board a: Report of Election Results 
shawing that: of 104: eligible: voters an. overwhelming number 
(88). voted for representation by: appellee Second Officers 
Association, while 1 vated for representation by appellant, 2 
voted: for another party, and 2:submitted void ballots not allo- 
cated: to. any: party. The 11 remaining eligible voters appar- 
ently didnot.submit ballots. (JA. 101-102, 105.) 

Qn. the basis-of the above-noted.repert, the appellee Board, 
on September 5, 1961, issued: a Certification whereby appellee 
Second Officers’ Association was duly. designated and author- 
ized to- represent, for the purposes of the Railway Labor Act. 
the: craft. or class-of Flight: Engineers, employees. of appellee 
Western Air Lines, Inc., its successors and assigns (J.A. 102, 
105-106}. 


4. The District Court proceedings 


Appellant, on August 3, 1961, filed with the District Court a 
verified complaint, together with exhibits, and a motien for a 
temporary restraining order (4..2, 6-15). Following a hear- 
ing held several hours later on that date, the District Court, 
in the face of the verified complaint, entered (on August 4, 
1961) a temporary restraining order granting the relief sought 
by: appellant only to the extent of restraining the Government 
appellees from counting the ballots and certifying the results 
of the election (J.A. 2, R. ——). Although requested. by ap- 
pellant, the Court did not restrain the Government appellees 
from otherwise conducting the election then in progress. 

Appellant’s motion for a preliminary. injunction, which was 
not filed. until August 10, 1961, was opposed by the Government 
appellees and, following, a hearing, was denied by an order 
entered, together with extensive findings.of fact. and conclusions 
of Iaw, on August 25, 1961 (J.A. 2,.3, 65, 90-97). Appellant 
did not, appeal from that-order. 

The motion of the Government appellees to dismiss or, in 
the alternative, for summary judgment, filed on. the same date 
aa the mation for preliminary injunction, was initially predi- 


€36374—62—_8 


12 


cated on the same matters of record considered by the District 
Court in denying the latter motion (J.A. 2, 3, 47, 65-68). 
Subsequently, the motion of the Government appellees was 
supplemented by additional material not considered by the Dis- 
trict Court in denying a preliminary injunction (J.A. 4, 97, 
101-115). Appellant’s motion for summary judgment, filed 
on August 21, 1961, was opposed (J.A. 3, 4, 98-100). Appellees 

Vestern Air Lines, Inc., and Second Officers Association, which 
joined in the motion of the Government appellees (J.A. 4, 156), 
filed separate motions to intervene (together with answers to 
the complaint, exhibits and memoranda) which were opposed 
by appellant (J.A. 2, 3, 4). 

Following a hearing, the District Court on October 18, 1961, 
entered separate orders granting the intervention of appellees 
Western Air Lines, Inc., and Second Officers Association (J.A. 
4), and further, another order granting the motion of the 
Government appellees for summary judgment, denying their 
alternative motion to dismiss as moot, denying appellant’s 
motion for summary judgment, and dismissing the complaint 
(J.A. 156). 


5. The present appeal 


Following the filing of a notice of appeal on October 24, 1961 
(J.A. 5, 157), plaintiff promptly filed a petition for writ of 
certiorari in the Supreme Court without awaiting review of the 
matter by this Court. The petition, as seen, was denied— 
significantly, on the same day certiorari was denied in the 
UNA Chapter case, supra. 

Subsequently, appellant moved in this Court to hold the 
proceedings in abeyance to facilitate its presentation of certain 
matters to appellee Board and possibly the District Court. 
Oppositions were filed by the respective appellees, and the Su- 
preme Court thereafter denied certiorari in the Air Line 
Stewards and Stewardesses Association case, supra. By order 
entered on March 9, 1962. this Court denied the motion and 
directed the filing of appellant’s previously lodged brief. 


STATUTE AND REGULATION INVOLVED 


Section 2, Ninth of the Railway Labor Act, 48 Stat. 1188, 
45 US.C. § 152, Ninth, provides: 


it eer a | 
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If any dispute shall arise among a carrier's employees 
as to who are the representatives of such employees des- 
ignated and authorized in accordance with the require- 
ments of this Act, it shall be the duty of the Mediation 
Board, upon request of either party to the dispute, to 
investigate such dispute and to certify to both parties, 
in writing, within thirty days after the receipt of the 
invocation of its services, the name or names of the in- 
dividuals or organizations that have been designated 
and authorized to represent the employees involved in 
the dispute. and certify the same to the carrier. Upon 
receipt of such certification the carrier shall treat with 
the representative so certified as the representative of 
the craft or class for the purposes of this Act. In such 
an investigation, the Mediation Board shall be author- 
ized to take a secret ballot of the employees involved, 
or to utilize any other appropriate method of ascertain- 
ing the names of their duly designated and authorized 
representatives in such manner as shall insure the choice 
of representatives by the employees without interfer- 
ence, influence, or coercion excercised by the carrier. 
In the conduct of any election for the purposes herein 
indicated the Board shall designate who may participate 
in the election and establish the rules to govern the 
election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days desig- 
nate the employees who may participate in the election. 
The Board shall have access to and have power to make 
copies of the books and records of the carriers to obtain 
and utilize such information as may be deemed neces- 
sary by it to carry out the purposes and provisions of 
this paragraph. 

Rule 6, Rules and Regulations of the National Mediation 
Board, 29 CFR § 1206.6, provides: 

Dismissed employees whose requests for reinstate- 
ment account of wrongful dismissal are pending before 
proper authorities, which includes the National Rail- 
road Adjustment Board or other appropriate adjust- 
ment board, are eligible to participate in elections 
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among the craft or-class ef employees in which they are 
employed at time of dismissal. This does not :include 
dismissed employees -whose guilt thas been determined, 
and who are seeking reinstatement on a leniency basis. 


SUMMARY OF ARGUMENT 
I 


Determinations of the National Mediation Board in repre- 
sentation disputes under Section 2, Ninth of the Railway Labor 
Act, 45 U.S.C. § 152, Ninth, are precluded from judicial re- 
view—even where the Board’s actions are claimed to be arbi- 
trary and capricious—under Switchmen’s Union v. National 
Mediation Board, supra, and numerous subsequent decisions of 
which UNA Chapter, Flight Engineers’ International Associa- 
tion, AFL-CIO v. National Mediation Board, supra, and Air 
Line Stewards and Stewardesses Association, International v. 
National Mediation Board, supra, are the most recent in this 
Court. This includes questions of eligibility to participate in 
representation elections and the application and construction 
by the Board of its own rules which implement.the statute. 

In tthe discharge of its functions under the statutory provi- 
sion concerned, the Board neither exceeded its aythority nor 
improperly refused to exercise delegated powers. Appellant’s 
reliance on the decision in Leedom v. Kyne, 358 US. 184 
(1958), which this Court in UNA Chapter.and Air Line Stew- 
ards and Stewardesses Association found inapplicable, is mis- 
placed. Nor are the decisions in United States ex rel. Accardi 
v. Shaughnessy, 347 U.S. 260 (1954), Service-v..Dulles, 354 US. 
363 (1957), and Vitarelli v. Seaton,.359 U.S. .535.(1959), perti- 
nent. As Rule 6 is not a procedural rule but-reflects.a discre- 
tionary policy of the Board in implementing the Railsyay Labor 
Act, the Board’s interpretation and construction of the rule 
falls within the purview of matters precluded ‘from judicial 
intervention. In conducting the hearing on appellant's allega- 
tions, the Board’s actions were -within its statutory. powers. 

As the constitutional questions presented ase notsubstantial, 
the ‘Beard’s: actions under Section 2, ‘Ninth :ase:likewise non- 
reviewable in the federal courts. The ‘Beard’s eonstruction 
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apd applicetign af Rule, being in implementation of Aheeyi- 
dent Jegislative purpose of the statute, are-not such es to give 
ine :to-e.conastitutional question. The halding of a-beaxing-by 
‘be Board, in its discretion, placed appellant.in no: better sposi- 
tion than the appellant concerned in the UNA Chapter case, 
awbeve « hearing-wasazeqnired wnderthe Act. The requirements 
of due process do not require tthe Board :to conduet 2 quasi- 
judicial or adjudicatory type of hearing. The Board is with- 
out powers of subpoena or compulsory process, and appellant 
is not entitled -to-an exercise of funations yundelegated -to the 
‘Board.by. statute. 
I 


AppeHant fails to assert a justiciable case or controversy and 
‘hence the District-Court properly concluded that the complaint 
4gils to state a claim upon which relief can be granted. Phe 
complaint, in any event, fails to demand the relief now sought 
‘by way of argument on eppeal. 
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The Board’s determination of the ineligibility of the former 
employees of ‘Western Air Lines, Inc., under Rule 6 to vote in 
the representation ejection rests upon two ‘independent 
grounds. Ample evidence before the Board (as to which there 
can be no valid dispute in view. of appellant’s concessions ‘be- 
low) supports a finding that the so-called “discharged” em- 
ployees ‘had, -in fact, “simply quit” their jobs, as earlier found 
by the United States District-Court for the Southern District 
of California,-and thus.szere.not “dismissed” within-the mean- 
ing of the rule. Additionally, the -undisputed evidence of rec- 
ard, even assuming erguendo-that the former .employees were 
“gismigged” within the meaning-of Rule.6, shows ithe absence 
_of requests for reinstatement “pending before proper authori- 
ties”, wich inthis. ease.consists solely of the grievance. prace- 
dures ‘before .operating officials of Western Air Lines .and .a 
azight-of appeal-to.the System Boardof Adjustment. As the 
grievance procedures and ‘System Board wore established -by 

greement -of the cartier and its employees -pursuant to 
Seation 204 of the Railway Labor Act (45 US.C.§.184), the 
pemestios thereby provided for one seeking reinstatement. are 
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exclusive. In any event, the pendency of appellant’s counter- 
claims before a federal district court in California and proceed- 
ings before a presidential fact-finding and advisory body 
charged with recommending solutions to the basic flight engi- 
neers controversy on several air carriers do not comprise re- 
quests for reinstatement pending before the “proper 
authorities” contemplated by Rule 6. ' 


IV 


Although not required to do'so, the Board scheduled a hear- 
ing at appellant’s request so that the latter could substantiate 
its charges (made on “information and belief”) of illegal as- 
sistance by the carrier to another labor organization. The 
scheduling of the hearing for that purpose, however, did not 
relieve appellant of the burden of establishing its allegations 
or require that the Second Officers’ Association disprove the 
charges. Assuming arguendo that the Court may review the 
merits of appellant’s claims, the undisputed facts of record 
reflect that appellant was afforded a reasonable opportunity to 
substantiate its allegations and that appellant’s contentions of 
unfairness in the hearing and prejudice resulting therefrom are 
insubstantial and, indeed, frivolous. Due process, in the cir- 
cumstances, requires no more than what the Board actually 
afforded appellant. 


yn 


ARGUMENT 


I. As the District Court properly held, the Board’s actions 
in this instance are precluded from judicial review 
A. The Board’s exercise of its duties under Section 2, Ninth of the Railway 
Labor Act is judicially non-reviewable 

As long settled by the Supreme Court in Switchmen’s Union 
and two other cases decided the same day, issues arising under 
Section 2, Ninth of the Railway Labor Act—including ques- 
tions as to who is entitled to represent the craft or class, who 
are members of it, or how the bargaining class generally is to 
be delineated—have been delegated by Congress to appellee 
National Mediation Board for settlement and are not review- 
able in the courts. Switchmen’s Union v. National Mediation 
Board, supra; General Committee v. Missouri-Kansas-Texas 
R: Co., 320 US. 328, 336 (1943) ; General Committee v. South- 
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ern Pacific Co., 320 U.S. 338 (1943). These decisions have been 
consistently followed on numerous occasions during the past 
nineteen years * and most recently by this Court in two analo- 
gous airline employee representation cases which the Supreme 
Court, as noted, has declined to review. UNA Chapter, Flight 
Engineers’ International Association v.. National Mediation 
Board, supra; Air Line Stewards and Stewardesses Association, 
International v. National Mediation Board, supra. 

In the leading case, Switchmen’s Union v. National M edia- 
tion Board, supra, the National Mediation Board was called 
upon to investigate a dispute among the yardmen of the sev- 
eral carriers constituting the New York Central System as to 
their representative for collective bargaining under Section 2, 
Ninth of the Railway Labor Act. The Board designated all 
yardmen of the carriers as participants in an election in which 
the Brotherhood of Railway Trainmen, rather than the Switch- 
men’s Union, ultimately was chosen as the representative. 
Upon certification of the results of the election to the carriers, 
the Switchmen’s Union challenged the Board’s ection by a suit 
brought in the District Court. The Board’s action in that in- 
stance was upheld by both the District Court and this Court 


as not being arbitrary. In affirming the decision of this Court, 
the Supreme Court, speaking through Mr. Justice Douglas, de- 


* Brotherhood of Railway & 8.8. Clerks (etc.) v. United Transport Service 
Employees, 320 U.S. 715 (1943), reversing 78 U.S. App. D.C. 125, 137 F. 2d 
817 (1948) ; Stecle v. Louisville & Nashville R. Co, 323 U.S. 192, 205 (1944) ; 
Rutas Aereas Nacionales South America v. Edwards, 100 U.S. App. D.C. 
336, 244 F. 2d 784 (1957) ; American Air Export € Import Co, v. O'Neill, 
95 U.S. App. D.C. 274, 221 F. 2d 829 (1955) ¢ Radio Officers Union v. National 
Mediation Board, 86 U.S. App. D.C. 319, 181 F. 2d 801 (1950) ; United Trans- 
port Service Employees v. National Mediation Board, 85 U.S. App. D.C. 
352, 179 F. 2d 446 (1949) ; Kirkland v. Atlantic Coast Line R. Co., 8 U.S. 
App. D.C. 205, 167 F. 2d 529 (1948), cert. denied, 335 U.S. 843 (1948); 
* Order of Railway Conductors v. National Mediation Board, 79 U.S. App. 
D.C. 1, 141 F. 2d 366 (1944), cert. dismissed aub nom. Order of Railway 
Conductors, v. Pennsylvania R. Co., 323 U.S. 166 (1944) ; United Transport 
Service Employees v. National Mediation Board, 79 U.S. App. D.C. 15, 141 
FP; 2d 724 (1944) ; National Federation of Ry. Workers v. National Media- 
tion Board, 79 U.S. App. D.C. 16, 141 F. 2d 725 (1944) ; Rose v. Brotherhood 
of Railway and 8.8. Clerks, 181 F. 2d 944 (4th Cir. 1950), cert. denied, 340 
U.S. 851. (1950) ; Brotherhood of Railway € 8.8. Clerks v. Virginian Rail- 
way Co., 125 F. 2d S53 (4th Cir., 1942). 
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clined: to determine: whether or not the: Beard’s. action was 
arbitrary, stating at the-outeet of its-opinion (320°U.S: a& 380): 

We do not reach: the merits of the controversy. For 
we are of the opinion that the District Court did not 
have the power to review the action of the Natiorrat 
Mediation Board in issuing the:certificate. 

The Court emphasized (320 U.S. at 303) : 

Where Congress took such great pains to protect. the 
Mediation Board. in its handling of an explesive prob- 
lem, we cannot help believe that. if Congress had.desired 
to implicate the federal judiciary and to place on the 
federal courts the burden of having the.final say on any 
aspect. of the problem it would have made. its desixe 
plain. [Italics supplied.] 

The-rationale for denying judicial review in this type of: case; 
where: the choice of employee representatives could: not be set~ 
tled quickly but might well be held in abeyance indefinitely: by 
prolonged litigation: in the courts, seems evident: from: the 
Switchmen’s. Union decisien, particularly: wherein the: Court 
eoncludes-(320 U.S. at 305):: 


Here the intent: seems plain—the dispute was toreach 
its last terminal point when: the administrative: finding 
was made. There was to be no dragging out. of the 
controversy into other tribunals of law. 


The situation reflected by the matters-specifically relied upoa 
by all parties in the District. Court. shows that this Court is 
without jurisdiction to review the Board’s determinations by 
injunction suit, declaratory. judgment. action under 28 U.S.C: 
$2201 (1958), or suit under Section. 10 of the Administrative 
Procedure Act, 60 Stat. 243 (1946), 5. U.S.C: $1009: (P958}— | 
the two latter statutes being enacted‘ subsequent to Section 2; 
Ninth of the Railway Laber Act.and the decision.in the Sutch- 
men’s Union case. UNA Chapter, Flight Engineers: Internar 
tional Association v. National: Mediation Board, supra, 294 F 
2d at. 908 (fn. 2); American Air Export & Transport. Co. v. 

O'Neil, supra; Kirkland v. Atlantic Coast. Ling R. Ca, supra; 
United Transport Service Emplegees +. National: Bedtrtion 
Board, supra, 141 F. 2d 724. 
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B. In discharging its functions under Section 2, Ninth, Appellee Board 
neither exceeded its authority nor improperly refused to exercise statu- 
tory powers 

Recognizing that both UNA Chapter and Switchmen’s Union 
involved Board action “delineating a ‘craft or class’” and that 
“UNA Chapter, citing Switchmen’s Union, relied on the Board’s 
‘power to make craft or class determinations’” (294 F. 2d at 
908), appellant urges that those cases are distinguishable since, 
unlike the instant situation, “there was no question of voter or 
representative eligibility in the ‘craft or class’ decreed by the 
Board” (brief, pp. 16-17). These, however, are distinctions 
without a difference, as under Section 2, Ninth the Board is em- 
powered, as a “referee” (Switchmen’s Union, 320 US. at 297), 
to act as the final arbiter or election judge not only respecting 
the delineation and composition of the craft or class (such as 
was involved in those cases) but likewise as concerns the eligi- 
bility of the collective bargaining representative to represent 
the craft or class (Air Line Stewards and Stewardesses Associa- 
tion, International v. National Mediation Board, supra, 294 F. 
2d at 910-911), and, as here, the eligibility of the individuals 
to vote as part of the craft or class. 

Patently related and similar in character, these functions 
are “[n]Jecessarily incidental” (United Transport Service Em- 
ployees v. National Mediation Board, supra, 35 US. App. D.C. 
at 355) and “no less essential”. (Switchmen’s Union, 297 US. 
at 305) to the exercise of the broader power conferred on the 
Board under Section 2, Ninth, to resolve all disputes respect- 
ing the choice of collective bargaiming representative. The 
pon-reviewability of the Board’s determination of voter eligi- 
bility, just as in the case of the delineation of a craft or class 
(UNA Chapter) and the eligibility of the collective bargaining 
representative (Air Line Stewards and Stewardesses Associa- 
tion), is required by the clear legislative intent 


to avoid any interruption to commerce or to the opera- 
tion of any carrier engaged therein * * * (45 USC. 
§ 151a(1)) 


by requiring adherence to the exclusive procedures provided 
in the Railway Labor Act 
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* * * for the prompt and orderly settlement of all dis- 
putes growing out of grievances or out of the interrup- 
tion of agreements covering rates of pay, rules, or 
working conditions * * * (45 U.S.C. § 151a(1)). 


The literal terms of the statute, if anything, seem more 
explicit in requiring the Board to resolve questions respecting 
the eligibility of individuals to vote than where the delineation 
of a craft or class (UNA Chapter) and the eligibility of a col- 
lective bargaining representative (Air Line Stewards and 
Stewardesses Association) are involved. This seems evident 
from that portion of Section 2, Ninth (45 U'S.C. § 152, Ninth) 
which provides: 

In the conduct of any election for the purpose herein 
indicated the Board shall designate who may partici- 
pate in the election and establish the rules to govern 
the election * * * 


The Board’s duty to determine voter eligibility involves func- 
tions, implications and consequences of the same general char- 
acter and magnitude as those concerned in UNA Chapter and 
Air Line Stewards and Stewardesses Association, as to which 


judicial review is precluded. 

This is not a case where the Board has failed or refused to 
exercise its powers under the statute and Rule 6 promulgated 
‘in implementation thereof.? Rather, it is one where appel- 
lant’s disappointment stems from the manner of the Board’s 
exercise of discretion in interpreting its own rule. However, 
under the rationale of Switchmen’s Union, supra, 320 US. at 
305, and as earlier decided in Brotherhood of Locomotive Fire- 
men v. Kenan, 87 F. 2d 657, 654 (5th Cir., 1937), cert. denied, 
301 U.S. 687 (1937), and Nashville C. & St. L. Ry. v. Railway 
Employees Department, 93 F. 2d 340, 344 (6th Cir. 1937), the 
Board’s power to interpret and apply its own res is precluded 
from judicial review. 


*The issue of fact belatedly posed in appellant’s brief as to whether or 
not the Board actually construed and applied Rule 6 is not genuinely 
presented. In cross moving for summary judgment in the District Court, 
appellant expressly accepted as being true the sworn representations of the 
Board’s Executive Secretary that the Board, in construing and applying 
the rule, considered the contentions of the parties respecting the eligibility 

[Footnote continued on next page] 
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As respects the hearing held on appellant’s allegations of 
illegal assistance by the carrier, appellant likewise fails to show 
that the Board exceeded its authority or improperly refused 
to exercise statutory powers. In the complaint, appellant al- 
leges the failure of the Board to exercise powers of compulsory 
process not conferred by statute. On appeal, appellant addi- 
tionally asserts, in general terms, that the Board should have 
made certain “requests” respecting persons and parties not 
before it. These allegations, however, do not raise any real 
legal question as to the exercise of the Board’s powers and, 
in any event, are precluded from judicial review. Switchmen’s 
Union v. National Mediation Board, supra; General Commit- 
tee v. Missouri, Kansas, Texas Railroad Co., supra; General 
Committee v. Southern Pacific Co., supra; Brotherhood of 
Railway & SS. Clerks (etc.) v. United Transport Service 
Employees, supra. 

The situation here is unlike that found in Azr Line Dis- 
patchers Association v. National Mediation Board, 89 US. 
App. D.C. 24, 189 F. 2d 685, 687-688 (1951), cert. denied, 342 
US. 349, (1951), where the Board’s refusal to exercise its al- 
leged jurisdiction over certain persons was predicated on a 
factual determination made administratively that such per- 
sons were airline employees who were based in foreign coun- 
tries. Insofar as pertinent here, the thrust of the Court’s ruling 
was that it had jurisdiction to review such refusal of jurisdic- 
tion by the Board. The Court, however, did not extend its 


[Footnote continued from preceding page] 
of the former employees to vote (J.A. 52-53: 98). See also appellant’s 
“Statement of Material Facts As to which Plaintiff contends there is no 
genuine issue,” filed with the District Court in support of its Motion for 
Summary Judgment and stating in part (R. ——.) : 

“2. The factual statements contained in the Affidavit of Mr. Eugene C. 
Thompson, Executive Secretary of the Board, which Affidavit has hitherto 
been submitted by the government in this cause, is true. Exhibits 2-17, and 
19-21, attached to said Thompson Affidavit are each and all accurate copies 
of authentic documents which were respectively executed, signed, trans- 
mitted and otherwise accepted, as appears on the face thereof. Exhibits 
1 and 18 attached to said Thompson Affidavit are admitted by Plaintiff to 
be accurate and authentic reproductions of the Railway Labor Act and the 
Rules and Regulations of the Board, respectively. 

“3. Defendants’ Exhibits A-D, attached to Defendants’ Supplement to 
Motion to Dismiss or, in the Alternative, for Summary Judgment, are ad- 
mitted to be authentic and certified copies of the respective submissions.” 
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review to the Board’s determination of the facts which gave rise 
to the legal issue posed by the refusal to exercise powers al- 
legedly conferred in the Railway Labor Act. Compare United 
Transport Service Employees v. National Mediation Board, 
79 US. App. D.C. 15, 141 F. 2d 724 (1944), which involved a 
suit to review a Board certification proceeding, “charging that 
the election was a fraud, that illegal ballots had been accepted 
by the representative of the Board and that brutality and 
coercion had been practiced by the opposing union and en- 
couraged and connived at by officials of the Railroad” (79 
US. App. D.C. at 16). The appeal was dismissed on the au- 
thority of Switchmen’s Union. 
C. As no substantial constitution question is presented, the Board’s actions 

are precluded from judicial review 

Under Switchmen’s Union and likewise, as appellant con- 
cedes (brief p. 21), under UNA Chapter, judicial review of 
Board action under Section 2, Ninth of the Railway Labor Act 
is permitted in those instances where the Constitutional issue 
presented is “significant” or “substantial.” Compare Azr Line 
Stewards and Stewardesses Association, International v. Na- 
tional Mediation Board, supra, 294 F. 2d at 911. While the 
complaint (paragraph 23) asserts a denial of due process under 
the Fifth Amendment of the Constitution “insofar as said 
orders were based upon the purported ‘hearing’ on the issues 
raised by Plaintiff of Western’s illegal assistance to SOA” (J.A. 
13), appellant now belatedly broadens the constitutional chal- 
lenge to include both the administrative hearing and the 
Board’s construction and application of its Rule 6 (appellant’s 
brief, p. 21). Appellant, nonetheless, fails to present a “sub- 
stantial” (or “significant”) constitutional question conferring 
jurisdiction in the federal courts to review the administrative 
action. 

The complained. of construction and application of Rule-6, 
which were within the Board’s powers, do not present a sub- 
stantial constitutional question. It is fundamental that a mere- 
assertion of a constitutional question or Jack of due process 
does not confer jurisdiction to review administrative action. 
General and conclusory allegations of a denial of constitutional. 
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rights, without adequate allegations of fact to support them, 
are plainly of no avail. United Transport Service Employee v. 
National Mediation Board, supra, 179 F. 2d at 452-453; UNA 
Chapter, Flight Engineers’ International Association v. Na- 
tional Mediation Board, supra, 294 F. 2d at 909; Air Line 
Stewards and Stewardesses Association, International v. Na- 
tional Mediation Board, supra, 294 F. 2d at 911. 

As respects the hearing held by the Board on the issue of 
illegal assistance by the carrier,” appellant’s claims of unfair- 
ness appear to be broader on appeal than they were in the 
District Court. Appellant now complains that appellee Board, 
albeit exercising its discretion to hold a hearing on appellant's 
allegations, “restricted the hearing to the presentation of evi- 
dence by appellant” (brief, p. 33). This assertion seems 
premised upon the untenable assumption that the granting of 
appellant’s request for a hearing on its allegations thereby 
shifted the burden of proof to appellee Second Officer Associa- 
tion to refute the allegations and, further, required the Board to 
make unenforceable “requests” respecting persons and matters 
not before it and to exercise compulsory process powers not 
conferred by statute (brief, p. 31). Appellant's position is en- 
tirely unsupported by any authority and finds no parallel in 
any type of judicial or administrative proceeding. As appellant 
was aware (J.A. 49-50), the purpose of the hearing was to 
enable appellant to establish its allegations. 

It is clear from the decisions in UNA Chapter and Air Line 
Stewards and Stewardesses Association that no hearings in this 
instance is required by Section 2, Ninth and that the hearing 
actually provided by the Board, in the exercise of its dis- 


* Nothing in the Railway Labor Act requires that under Section 2, Ninth 
the Board determine an issue of compliance by a carrier with the provisions 
of Section 2, Third and Fourth, The prohibitions of Section 2, Third and 
Fourth, insofar as pertinent to appellant’s charges, pertain to the carrier, 
but the carrier is not a party to Section 2, Ninth proceedings. Those pro- 
visions are enforceable but only under Section 2, Tenth, which prescribes 
criminal sanctions for violations of Section 2, Third and Fourth (J.A. 49). 
Indeed, appellant has already filed a complaint with the United States 
Attorney for the Southern District of California charging that appellee 
‘Western unlawfully assisted appellee Second Officers Association in viola- 
fion of Section 2, Fourth and requesting investigation and institution of 
criminal proceedings under Section 2, Tenth (J.A. 35). 
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cretion, was not required to be adjudicatory or quasi-judicial 
in character. And see Switchmen’s Union v. National Media-. 
tion Board, supra, 320 at 304. Significantly, even where, unlike 
the present case, a hearing is expressly required under Section: 
2, Ninth because the Board chooses to act through an ad hoc 
committee, the character or type of hearing is the same. UNA 
Chapter, Flight Engineers’ International Association v. Na- 
tional Mediation Board, supra, 294 F. 2d at 909. 

Undisputably, the Board is without Power to issue subpoenas 
or to compel the attendance of witnesses or submission of evi- 
dence (J.A. 49-50, 98). See also Switchmen’s Union v. Na- 
tional Mediation Board, supra, 320 US. at 304. And, as 
hereinafter discussed under Point IV of this argument, appel- 
lant was not deprived of any fundamental rights in the hearing 
but was afforded reasonable opportunity to support its allega- 
tions. Cf. Order of Railroad Conductors v. Pennsylvania R. 
Co., 323 U.S. 166 (1944). 

Appellant, nonetheless, ignores the fact that “the require- 
ments of due process frequently vary with the type of proceed- 
ing involved.” Hannah v. Larche, 363 US. 420, 440. See also. 
United States v. Pierce Auto Freight Lines, 327 US. 515 
(1946); Market Street Railway Co. v. Railroad Commission, 
324 U.S. 548 (1945). The Board is essentially a fact-finding 
agency, and once it “find[s] the fact” its functions “cease”. 
Switchmen’s Union v. National Mediation Board, supra, 320 
US. at 301. And “* * * Congress intended to go no further 
in its uses of the processes of adjudication and litigation than: 
the express provisions of the Act indicate.” Switchmen’s 
Union v. National Mediation Board, supra, 320 US. at 302. 


D. Appellant’s reliance on Leedom v. Kyne, 358 U.S. 184 (1958), and United’ 
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954), is misplaced 
No right of judicial review of National Mediation Board 

proceedings arises by virtue of the decision of the Supreme 

Court in Leedom v. Kyne, 358 US. 184 (1958). Arguments to 

the contrary were vigorously pressed by the respective appel- 

lants in the recent UNA Chapter, Flight Engineers Interna- 
tional Association and Air Lines Stewards and Stewardesses: 


25 


Association, International cases, supra, but were rejected by 
both this Court and the District Court.” 

Leedom v. Kyne, supra, involved a violation by the National 
Labor Relations Board of an express prohibition contained in 
Section 9(b)(1) of the National Labor Relations Act, 49 Stat. 
453, 29 USC § 159(b)(1), the counterpart of which is not to 
be found in the Railway Labor Act. In creating a limited ex- 
ception to the rule precluding court review of representation 
determinations under the former statute, the Supreme Court 
in Leedom made it abundantly clear that its decision was nar- 
rowly and solely based on the admitted violation by the Na- 
tional Labor Relations Board of such express provision. But 
even if Leedom v. Kyne were made applicable to National 
Mediation Board decisions,” judicial intervention in the in- 
stant case would clearly be unwarranted for, as previously 
discussed, there is neither a violation by the Board of any “clear 
and mandatory” provision of the Railway Labor Act nor an 
order of the Board made in excess of its statutory powers. Cf- 
International Association of Tool Craftsmen v. Leedom, 107 
US. App. D.C. 268, 275 F. 2d 514 (1960) ; Leedom v. Interna- 
tional Brotherhood of Electrical Workers, Local 108 (etc.), 


107 U.S. App. D.C. 357, 278 F. 2d 237 (1960). 

Nor is appellant aided in its reliance on the rule announced 
in United States ex rel. Accardi v. Shaughnessy, 347 US. 260 
(1954), and followed in Service v. Dulles, 354 US. 363 (1957), 
and Vitarelli v. Seaton, 359 U.S. 585 (1959), requiring ad- 
herence by Government agencies to their own procedural reg- 


2 Counsel for appellant also represented the appellant concerned in UNA 
Chapter, Flight Engineers’ International Association v. National Mediation 
Board, supra, in both this Court and the District Court. 

» Appellant’s position finds no support in decisions arising out of National 
Labor Relations Board proceedings. In general, the provisions of the Rail- 
way Labor Act and the National Labor Relations Act are patently different, 
and it is readily apparent that the rationale, coverage, and scope of those 
statutes are distinguishable. The unique character of the Railway Labor 
Act and functions of the National Mediation Board is evident from the 
decision of the Supreme Court in Sicitchmen's Union. E.g., see 320 U.S. at 
302, 304 and 305. Indeed, this Court in its own decision in Switchmen's 
Union found a marked contrast between the National Labor Relations Act 
and the Railway Labor Act respecting the congressional delegation of 
authority under each statute to the respective administrative tribunals 
thereby created. See 135 F. 2d at 793-794. 
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ulations. Rule 6 does not regulate procedures of the Board in 
its hearings but states a discretionary policy relating entirely 
to voting rights in elections. The Board, in fact, has no rules 
or regulations governing the procedures to be followed in its 
hearings; and such hearings as the Board may hold are ad- 
visory in character and are not binding on the Board in reach- 
ing ite ultimate determination under Section 2, Ninth. As 
previously noted, the meaning and application of its rules are 
solely for the Board to determine. Switchmen’s Union v. Na- 
tional Mediation Board, supra, 320 US. at 305; Brotherhood 
of Locomotive Firemen v. Kenan, supra, 87 F. 2d at 654; Nash- 
ville C. & St. L. Ry. v. Railroad Employees Department, 
supra, 93 F. 2d at 344. 

The Accardi, Service, and Vitarelli decisions are further in- 
applicable in that the thrust of appellant’s allegations, while 
couched in language asserting @ failure to follow procedures, ig 
directed to the manner in which the Board actually has in- 
terpreted and applied Rule 6. Judicial review of the manner of 
exercise of the Board’s discretion in that regard is not sanc- 
tioned by any of the authorities relied upon by appellant. 
Il. Appellant has failed to assert a justiciable case or contro- 

versy and hence has failed to state a cause of action cog- 

nizable in a federal court 

The well-known standard for invoking the jurisdiction of a 
federal court in a non-diversity case was restated recently by 
the Supreme Court in Pan-American Petroleum Corp. v. Su- 
perior Court of Delaware, 366 U.S. 656, 663 (1961), as follows: 


* * © Tt is settled doctrine that a case is not cogni- 
zable in a federal trial court, in the absence of diversity 
of citizenship, unless it appears from the face of the 
complaint that determination of the suit depends upon 
a question of federal law. See, e.g., Skelly Oi Co. v. 
Phillips Petroleum Co., 339 U.S. 667, 672, and cases 
cited. Apart from diversity jurisdiction, “a right or 
immunity created by the Constitution or laws of the 
United States must be an element, and an essential one, 
of the plaintiff’s cause of action * * * and the contro- 
versy must be disclosed upon the face of the com- 
plaint. 2° 0” 
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In short, the District Court cannot entertain jurisdiction 
over a cause unless a federally protected right enforceable by 
appellant is asserted in the complaint. Gully v. First National 
Bank, 299 U.S. 109, 112 (1939). As already shown, no such 
right cognizable in a federal court is involved here. Indeed, 
in General Committee v. Missouri-Kansas-Texas R. Co., supra, 
320 U.S. at 327, the Supreme Court specifically noted that ques- 
tions presented by the Board’s actions under Section 2, Ninth, 
are “not justiciable”, since “Congress by this Act has fore- 
closed resort to the courts for enforcement of [such] claims 
***» This principle—ie., where there is a failure to 
“assert[ing] a justiciable cause, the complaint must perforce 
be dismissed for failure to assert a cause of action”—was re- 
cently reiterated and reapplied in Neisloss v. Bush, 110 US. 
App. D.C. 396, 293 F. 2d 873 (1961). 

In the present case, it is clear that (1) Congress did not 
intend to accord judicial review to the rights which plaintiff 
asserts here; (2) there has been no disregard of any express 
statutory command or mandate; (3) no substantial constitu- 
tional question is asserted; and (4) Leedom v. Kyne, supra, 
and United States ex ret. Accardi v. Shaughnessy, supra, have 
no application here. Further, appellant fails to assert in the 
complaint the claims now urged by way of argument on appeal, 
although appellant had ample opportunity to amend the com- 
plaint after the Board’s certification was issued but neglected 
to do so. Accordingly, no justiciable case or controversy is 
present and hence the District Court properly concluded that 
appellant has failed to assert a claim upon which relief can 
be granted. 

IIL. The National Mediation Board properly construed and 
applied its Rule 6 


’ Assuming arguendo that the manner of the Board’s exercise 
of discretion in applying Rule 6 is subject to review, the record 
before the Court clearly reflects that the Board was not arbi- 
trary or capricious in refusing to permit the former employees 
to vote with the group of flight engineers then actually em- 
ployed by appellee Western. 
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The application of Rule 6 depends upon a factual two- 
part determination by the Board as to whether or not the 
former employees were in fact “dismissed” and, if so, whether 
or not they have “requests for reinstatement account of wrong- 
ful dismissal . . . pending before proper authorities, which 
includes the National Railroad Adjustment Board or other 
appropriate adjustment board”—meaning, in the instant case, 
the System Board Of Adjustment established by an agreement 
between the carrier and the craft or class concerned and in 
compliance with Section 204 of the Railway Labor Act, 45 
USC. § 184. 

Two independent grounds support the administrative deter- 
mination * as to the ineligibility of the former employees under 
Rule 6 to vote in the representation election. In the first place, 
the Board could well have determined factually that the former 
flight engineers were not actually “dismissed” employees within 
the meaning of its own Rule 6. Support for such a finding is 
reflected in the respective representations of the non-Govern- 
ment appellees (J.A. 52, 55-60, 102, 107-109); Judge Hall’s 
prior finding that “the flight engineers individually each of 
them simply quit their jobs” (J.A. 52); the hereinbefore de- 
scribed decision of the Civil Aeronautics Board (J.A. 52, 
61-65); and the findings and recommendations of the Presi- 
dential Commission established under Executive Order 10921, 
as amended by Executive Order 10922, and the statement of 
the Secretary of Labor on February 21, 1961, respecting the 
flight engineers-airlines controversy (J.A. 103, 110-115). The 
Board, of course, may officially notice matters of record in other 
proceedings. United States v. Pink, 315 U.S. 203, 216 (1942) ; 


*™ The absence of a detailed opinion fully setting forth the Board’s reason- 
ing or basis of its determination respecting the lack of eligibility of certain 
former employees of Western Air Lines to vote with the craft or class con- 
cerned is not required by any statute or rule. And further, the wisdom or 
merits of the Board’s action vis-a-vis the materials and information shown 
by the record to have been considered by the Board is not a matter entitled 
to judicial review under the above-noted decisions. The material facts of 
record as to which there can be no genuine issue is that the Board, in dis- 
posing of appellant’s contentions, made a final factual determination involv- 
ing the ineligibility of the former employees to vote under Rule 6 and advised 
appellant of the result thus reached. 
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Zahn v. Transamerica Corp., 162 F. 2d 36, 48, Note 20 (3d Cir., 
1947). 

Moreover, appellant is now estopped from asserting that the 
former flight engineers had not actually abandoned or quit their 
jobs in view of the concession to the contrary made by appel- 
lant through one of its counsel in an earlier judicial proceeding 
in the United States District Court for the Southern District 
of California in Civil No. 362-61 (J.A. 117-118). This conces-~ 
sion was made in the same case in which Judge Hall made the 
above-noted finding. No appeal was taken from the order 
entered in that case denying the preliminary injunction sought 
by appellant (J.A. 119). 

In the second place, the Board’s determination of the ineligi- 
bility of the former employees under Rule 6 to vote could also 
rest on a factual determination, likewise based on the matters 
of record described in the Counterstatement, that such individ- 
uals, even if considered to have been “dismissed” within the 
meaning of such rule, did not have “requests for reinstatement 
account of wrongful dismissal * * * pending before proper 
authorities.” 

Congress has prescribed the “proper authorities” for han- 
dling minor disputes in the Railway Labor Act, Section 3, 
First (i), 45 U.S.C. § 153, First (i), and Section 204, 45 
US.C. § 184. Briefly, such authorities consist of the operating 
officers of the carrier up to and including the chief operating 
officer designated to handle such disputes and, insofar as perta- 
nent to the instant case, the appropriate system board of ad- 
justment. In compliance with those statutory provisions, 
appellee Western and appellant, as the then collective bargain- 
ing representative of the craft or class of flight engineers, duly 
consummated the collective bargaining agreement and another 
agreement establishing such a board (J.A. 68-71, 74-83). See 
also the foregoing Counterstatement (footnotes 4 and 5). 

These statutory provisions, as implemented by the above- 
described agreements, provide the exclusive and compulsory . 
procedure for the handling of labor disputes of the character 
concerned in the instant case. Railroad Trainmen v. Chicago 
River & I.R.R. Co., 353 US. 30 (1957). The reference in Rule 
6 to “proper authorities, which includes the National Railroad 
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Adjustment or other appropriate adjustment board,” patently 
implements the statutory provisions concerned and, in any 
event, may not be construed as including other “authorities” 
not mentioned in the statute. A construction of Rule 6 to the 
effect urged by appellant would clearly contravene the 
statute.* 

Appellant alleges the pendency of appropriate proceedings 
before three “authorities” which it claims to be “proper”, v7z., 
(1) the System Board of Adjustment, (2) the United States 
District Court for the Southern District of California by reason 
of the counterclaims filed by appellant in Civil No. 510-61, and 
(3) the hereinbefore noted Presidential Commission established 
pursuant to Executive Order 10921, as amended by Executive 
Order 10922. These proceedings are briefly discussed below: 

(1) The System Board of Adjustment. As noted in the 
Counterstatement, the few individuals who appealed the ac- 
tion of appellee Western under the grievance procedure aban- 
doned their cases at levels lower than the System Board of 
Adjustment and therefore must be deemed, under the collective 
bargaining agreement, to have accepted the adverse decisions 
of the operating officials as “final and binding.” No timely 
appeals were taken to the System Board respecting the rein- 
statement of any of the former employees, and the period in 
which to do so expired well prior to the construction and ap- 
plication of Rule 6 by appellee National Mediation Board un- 
der Section 2, Ninth. The rejected mass appeal to the System 
Board in June 1961, was patently improper in form, not in 


* Citing four administrative determinations which are distinguishable on 
the facts from the present case, appellant erroneously argues that previous 
constructions of Rule 6 by the Board are in accord with appellant’s claims 
{brief, pp. 29-32). In United Air Lines, R-1894, and Minneapolis € St. 
Lowis Reilweay Company, R-2767, the dismissed employees involved were 
declared eligible to vote as requests for reinstatement, unlike the present 
case, were pending before company officials. Rule 6 was not involved in 
Clinchfleld Railroad Co., R-2927, and Kansas Oklahoma and Gulf Railroad 
Co., R-3035, wherein the issue of voter etigibility concerned employees who 
had passed the compulsory retirement age but who had been retained in 
service in compliance with court orders in suits challenging the validity of 
the compulsory retirement rule. In R-2927, the issue was wavied and the 
votes of such employees were not counted. In R-3035, the litigation ended 
adversely to the employees, who retired. from service prior to the ballots 
being tabulated ; their votes were not counted. 
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compliance with the procedures set forth in the collective bar- 
gaining agreement and the separate agreement establishing the 
iatter board, and untimely. 

The right of a carrier and its employees to limit by a collee- 
tive bargaining agreement, such as that before the Court in the 
instant case, the time within which grievances may be appealed 
is settled. Barker v. Southern Pacific Co., 214 F. 2d 918 (9th 

A discharged employee who fails to pursue his 


time prescribed th 

can be entertained 

Breeland v. Southern Pacific Co., 231 

Peoples v. Southern Pacific Co., 232 F.2d 707 (9th Cir., 1955) ; 
Atlantic Coast Line R. Co. v. Pope, 119 F. 2d 39 (4th Cir., 
1941) ; Hooser v. Baltimore & Ohio R. Co., 279 F. 2d 197 (7th 
Cir., 1960). In Crusen v. United Air Lines, 141 F. Supp. 347 
(D. Colo., 1956), affirmed on the basis of the District Court’s 
opinion, 239 F. 2d 863 (10th Cir., 1956), the action was dis- 
missed for want of jurisdiction. There, a declaration of pilot 
seniority rights was sought, but the system board refused to 
hear the grievance by reason of the expiration of the time 
specified m the collective bargaining agreement for filing an 
sppeal. 

The remaining dispute between appellant and appellee West- 
ern involving the System Board, as described in the Counter- 
statement (footnote 6), did not relate to the reinstatement of 
the former employees but involved solely the technical qual- 
ification of the replacement flight engineers under Section 3 of 
the collective bargaining agreement. Therefore, the National 
Mediation Board properly rejected appellant’s claims that the 
pendency of such proceeding before the System Board qualified 
the former employees under Rule 6. 

(2) The Counterclaims in Civil No. 610-61 (D.CSD. 
Calif.). The two counterclaims, which are denied by appellee 
Western, were made notwithstanding Judge Hall’s prior hold- 
ing im the same case that the employees had “simply quit” thar 
jobs. As the Railway Labor Act provides an exclusive remedy, 
a federal court is not a proper forum to bring claims for re- 
instatement that fall within the purview of a systems board 
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established, as here, pursuant to contractual agreement entered 
between a carrier and its employees. Furthermore, it follows 
from the preceding discussion that a federal court may not di- 
rect the hearing of matters before a systems board, particularly 
where the collective bargaining agreement confers no jurisdic- 
tion over untimely appeals or appeals otherwise not complying 
with the procedures set forth in the agreement. 

(3) The Presidential Commission. As the findings and rec- 
ommendations of the Presidential Commission are purely ad- 
visory in nature and binding on none of the parties to this 
cause, the Commission surely is not one of the “proper author- 
ities” contemplated by Rule 6. The applicability of any find- 
ings and recommendations by this advisory, fact-finding body 
relative to Section 2, Ninth proceedings of the National Media- 
tion Board was vigorously pressed in the UNA: Chapter case 
but rejected sub silentio by both this Court and the District 
Court. The same result should be reached in this cause, par- 
ticularly in view of the Commission’s disavowal of authority 
to pass on the “legal propriety of the Western Air Line 
discharges” (J.A. 111). . 


IV. Appellant was accorded a fair hearing 


Appellant’s claims of unfairness in the hearing held on its 
vague allegations (predicated in this instance “on information 
and belief”) of illegal assistance by the carrier are premised, as 
seen, on a clearly untenable assumption that the burden 
thereby is shifted to the party against whom the charges are 
made to disprove them. And, as hereinbefore discussed, ap- 
pellant is unable to specify the denial of any rights within the 
authority of the Board to grant and, further, is not entitled to 
the Board’s exercise of powers not conferred by statute. Ap- 
pellant simply misconceives the nature of a hearing under 
Section 2, Ninth of the Railway Labor Act. 

Assuming arguendo that the hearing itself is subject to 
judicial review in this instance, the sole question is whether or 
not the Board afforded appellant reasonable opportunity to 
substantiate its allegations at the hearing. This question, 
however, is clearly answered in the affirmative. 
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As reflected by the transcript of the hearing and the Board’s 
Findings Upon Investigation, two officers of appellee Second 
Officers’ Association voluntarily appeared and testified. Al- 
though not a party to the proceeding, appellee Western Air 
Lines, at the Board’s invitation, was represented by an official 
who undertook to make available to the Board such informa- 
tion as was desired. The Board examined photostatic copies 
of the minutes of the appellee Association and the proposed 
constitution and by-laws of the latter. (J.A. 23, 50, 102.) 
Moreover, appellant was afforded an opportunity at the hear- 
ing to furnish information or “evidence” in its possession to 
substantiate its charges.” 

As appellant was afforded reasonable opportunity to estab- 
lish its allegations and since the Board neither exceeded its 
authority nor improperly refused to exercise delegated powers, 
appellant’s claims of unfairness in the hearing and prejudice 
resulting therefrom are frivolous. In the circumstances, “it is 
not necessary that the full panoply of judicial procedures be 
used” in order to avoid conflict with the due process clause. 
Hannah v. Larche, supra, 363 US. at 442. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Davi C. ACHESON, 
; United States Attorney. 
NatHan J. Pavtson, 
Harotp D. RHYNEDANCE, Jr., 
Assistant United States Attorneys. 


% Patently unrelated to the issues raised in connection with the hearing 
is the alleged merger of appellee Second Officers Association with another 
labor union, the Air Line Pilots Association, subsequent to the disposition 
of this cause in the District Court. Nothing proscribes labor unions from 
merging and the substitution of collective bargaining representatives. If 
a dispute as to the collective bargaining representative thereby arises, Sec 
tion 2, Ninth affords a remedy to the carrier’s employees. The merger in 
this instance could well have been inspired by the findings and recom- 
mendations of the above-noted Presidential Commission respecting the need 
for a single union to represent those crew members serving in the cockpits 
of commercial aircraft. 
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QUESTIONS PRESENTED 


In the opinion of appellee Second Officers’ Association, 
the questions presented are as follows: 


1. Do the federal courts have jurisdiction to review elec- 
tion eligibility rulings of the National Mediation Board in 
a representation proceeding under the Railway Labor Act, 
where it is alleged by a plaintiff that its eligibility conten- 
tions were rational and should have been adopted? 


2. Did the National Mediation Board exceed its statutory 


authority and deny appellant ‘‘due process”’ of law, where 
the Board failed to exercise powers of compulsory process 
which it did not possess in the course of an informal, 
investigative hearing which it was not required to conduct? 
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No. 16,697 
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NartionaL Mepiation Boaro, et au., Appellees. 


Appeal From an Order of the District Court of the United 
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BRIEF FOR APPELLEE SECOND OFFICERS’ 
ASSOCIATION 


—_——_ 


COUNTERSTATEMENT OF THE CASE 


A. The Nation-Wide Work Stoppages by FEIA and 
Their Consequences 

On February 17, 1961, members of the Flight Engineers’ 
International Association (hereinafter FEIA) engaged in 
unauthorized work stoppages against seven major air lines 
throughout the United States including appellee Western 
Air Lines (JA 8, 43, 56, 69, 85, 111, 113, 128, 134). Asa 
result, the ‘‘air transportation operations of these air 
carriers’? came to a complete ‘‘standstill”? (JA 141; 113, 
114, 128). Admittedly, the object of these crippling stop- 


2 
pages was to protest a representation decision of appellee 
National Mediation Board (JA 113, 129; Appellant’s Br. 2). 


The next day, February 18, Western requested its flight 
engineers to return to work immediately (JA 69-70), for 
there simply was no dispute between Western and its flight 
engineers (JA 69). Not only was this work stoppage a 
breach of the existing collective bargaining contract be- 
tween Western and FEIA (JA 69), but also Western was 
obviously helpless to do anything about FEILA’s protest 
against the decision of the National Mediation Board, a 
federal agency. Western’s flight engineers refused to 
return to work at Western’s request, and they even refused 
to return to work when their walkout was enjoined by the 
U.S. District Court for the Southern District of California 
on February 18 (JA 69, 116, 122). Unable to persuade its 
flight engineers to return to work either voluntarily or 
pursuant to the order of the U. S. District Court, Western 
exercised its right to hire qualified replacements so that 
it could resume carrying passengers and the mail (JA 
69-70). 


On February 21, after Western had resumed operations 
with new personnel, the President issued an Executive 
Order appointing a fact-finding commission to investigate 
the causes of the nation-wide work stoppages on each air 
line involved except Western.? Two days later, on Feb- 
ruary 23, an amended Executive Order was issued to include 
Western in the commission’s investigation (JA 111). 


Contrary to FEIA’s unqualified assertion in its brief 
that the flight engineers who walked off their jobs on 


1 This decision of the Board—which is not involved in the instant appea]— 
has already been reviewed by this Court in UNA Chapter, Flight Engineers 
International Association v. National Mediation Board, — U.S. App. D.C. — 
294 F. 2d 905 (1961) cert. denied 368 U.S. 956 (1962). 


2The commission’s sole authority was to investigate the dispute and to 
make ‘‘recommendations’’ to assist ‘‘in achieving an amicable settlement’’ 
between the parties on a voluntary basis (JA 110). 
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February 17 were ‘‘fired’’ by Western (Appellant’s Br. 
2, 3, 4, 5), the record strongly suggests that these flight 
engineers voluntarily ‘‘quit’’ their jobs. Although there 
is evidence that these employees had been formally ‘‘ter- 
minated’’ by Western (JA 46, 70), the legal result of the 
walkout may have been that each flight engineer voluntarily 
quit his job by failing to report for work as scheduled. Ap- 
pellant FETA itself asserted to the District Court in Cali- 
fornia that these employees individually ‘‘quit’’ their jobs 
(JA 117), and Judge Pierson Hall expressly found that 
these employees ‘‘quit”’ (JA 93, 117, 118, 56, 52). It is 
not essential for the Court to resolve this question, but it 
is important to recognize that the record contains evi- 
dence—ineluding appellant’s FETA’s own admission—that 
these flight engineers ‘‘quit’’ their jobs.* 


B. Initial Proceedings Before the National Mediation Board 


On April 5, 1961, appellee Second Officers’ Association 
(hereinafter SOA), a labor organization, filed an applica- 


tion with the National Mediation Board to represent West- 
ern’s flight engineers, alleging that there was a representa- 
tion dispute as to who “should represent such employees 
for collective bargaining purposes”’ (JA 22, 48, 105). The 
National Mediation Board promptly informed Western and 
PEILA of this application (JA 16). 


FELA responded with a naked allegation that SOA had 
been illegally assisted by Western in violation of the Rail- 
way Labor Act (JA 19, 22). Although not required to do 
so, the Board decided to convene a public hearing on 


3FEIA itself has taken inconsistent positions. In the U. S. District Court 
in California, where the issue was whether appellant had engaged in an un- 
lawful strike, appellant expediently took the position that its members <*quit’”’ 
their jobs, so as to avoid the conelusion that it had induced an illegal strike. 
In the instant litigation, however, appellant expediently takes the position 
that its members were ‘ “<discharged,’’ so as to bring them within the National 
Mediation Board’s Rule 6 regarding <¢dismissed’’ employees’ elibility to 
vote in elections, Appellant FEIA’s brief makes no mention whatsoever of 
this patent inconsistency in its positions before the federal courts. 
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FEIA’s charges against SOA, at which hearing the Board 
said the ‘‘parties will be afforded a full opportunity to 
present oral and written testimony”’ on the issue of alleged 
‘sillegal assistance’? to SOA (JA 17). 


Although the Board had convened the hearing at FEIA’s 
request, to give FEIA an opportunity to present such evi- 
dence as it had to support its allegations against SOA, 
FEIA demanded that the Board ‘‘see to it’’ that a number 
of witnesses and a great deal of documentary material be 
produced at the hearing (JA 19). The witnesses demanded 
by FEIA were officers of SOA and Western, and the docu- 
mentary evidence demanded by FEIA were in the posses- 
sion of both SOA and Western (JA 19). In response to 
FEIA’s demand that the Board ‘‘see to it’’ that these 
witnesses and documents be produced at the hearing, the 
Board advised FELA as follows (JA 21): 


‘‘Hearings held by the National Mediation Board in 
connection with representation matters are conducted 


solely to provide the Board with information to assist 
it in arriving at its conclusions on the points at issue. 
These hearings are informal in nature and are not 
required by Section 2, Ninth of the Act. 


“<The National Mediation Board has no power to 
issue subpoena. The Board has no power to compel 
attendance of witnesses or submission of evidence such 
as described in... your letter. 


‘¢ As the moving party in requesting this hearing the 
Board will expect representatives of the WES Chapter 
of the Flight Engineers International Association to 
present evidence in support of the allegations . . .’’ 


The hearing was held in Los Angeles on May 26 before 
Member Robert O. Boyd (JA 17, 23). All parties were 
present and represented by counsel (JA 23). Two officers 
of SOA appeared voluntarily as witnesses (JA 11). Based 
on the evidence introduced at this hearing and its examina- 
tion of the minutes and governing documents of SOA, the 
National Mediation Board issued its ‘‘Findings upon 
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Investigation’? on June 21, 1961 (JA 22-23). The Board 
concluded that ‘‘no fact was established from which even 
an inference—to say nothing of a conclusion—can be drawn 
supporting either of the charges made by FEIA’’ (JA 23).* 


C. The Board's Eligibility Rulings and the 
Board-Conducted Election 


Having satisfied itself that there was no factual basis 
whatsoever to support FEIA’s allegations that SOA had 
been ‘‘illegally assisted’? by Western, the Board ruled that 
SOA’s application for an election was in order (JA 41; 
22-23: 50). The Board appointed a mediator to investigate 
eligibility and other matters preparatory to the conduct 
of an election (JA 50-51). 


At a meeting with the Board’s mediator in Los Angeles 
on July 5, FEIA raised a number of objections to the 
conduct of the forthcoming election (JA 51). The Board 
requested FEIA to put its contentions in writing, for, 
‘under the Board’s customary practices, questions at issue 
between the parties concerning eligibility of employees .. . 
must be decided by the Board’’ (JA 51). 


In a letter to the Board dated July 8, FEIA’s attorneys 
set forth their contentions in great detail, but they failed to 
serve a copy on attorneys for SOA (JA 51-52). FEIA 
objected to holding any election at all (JA 33), objected 
to permitting Western’s presently employed flight engi- 
neers to vote in an election to select their own bargaining 
agent (JA 32-33), and asserted that Western’s former em- 
ployees, who had engaged in the unauthorized walkout in 
February, were entitled to vote in any such election (JA 
28-32). 


It was this last point, concerning the voting eligibility of 
Western’s former flight engineers, which FEIA pressed 


4In the meantime, FEIA had filed criminal charges against Western for 
allegedly giving illegal assistance to SOA with the U. S. Attorney in Los 
Angeles (JA 35). 
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most seriously. In substance, FEIA asserted that West- 
ern’s former flight engineers were eligible to vote in this 
election based on FEIA’s interpretation of Rule 6 of the 
Board’s Rule and Regulations (JA 28). Rule 6 provides 
that: 


‘“‘Dismissed employees whose requests for reinstate- 
ment [on] account of wrongful dismissal are pending 
before proper authorities .. . are eligible to participate 
in elections ...’’ (JA 28). 


FEIA argued that these former employees had been 
‘dismissed’? and that their requests for reinstatement were 
pending before three ‘‘proper authorities’?: The U. S. 
District Court in California in a counterclaim; Western’s 
System Board of Adjustment; and the President’s fact- 
finding commission on the air line controversy (JA 29-32). 


SOA promptly responded to FEIA’s eligibility conten- 
tions. Ina detailed statement of position, SOA argued that 
Western’s former flight engineers were not entitled to vote 
in the election based on the provisions of Rule 6 (JA 55-60). 
SOA contended that these former Western employees were 
not ‘‘dismissed employees’’ within the meaning of Rule 6, 
for U. S. District Judge Pierson M. Hall had expressly 
ruled that these former employees had ‘‘simply quit their 
jobs’? (JA 56; 48 LRRM at 2487). Even if these former 
employees had been ‘‘dismissed,’’ SOA argued that their 
requests for reinstatement were not properly pending 
before any proper authority within the meaning of Rule 6. 
The three ‘‘authorities’’ before which these requests for 
reinstatement allegedly were pending were not ‘‘proper 
authorities’? or requests before them were not properly 
““pending,’’ SOA argued, because: 1) the group reinstate- 
ment grievance for the former employees was patently 
untimely and could not properly be considered by Western’s 
System Board of Adjustment; 2) the counterclaim in the 
U. S. District Court sought relief contrary to Judge Hall’s 
explicit, prior ruling; and 3) the Presidential fact-finding 
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commission was not a ‘‘proper authority’’ because it had 
no authority of any kind to compel reinstatement (JA 
58-60). 


After it had ‘‘fully considered”’ the contentions of all the 
parties, including Judge Hall’s findings of fact, and a recent 
CAB decision, the Board decided that Rule 6 did not apply 
to these former Western employees and that they were not 
entitled to vote (JA 52-53). The Board thereupon directed 
that a mail ballot election be conducted among Western’s 
eligible flight engineers (JA 53). 


On September 1, 1961, the Board opened and counted the 
ballots in this election (JA 101-102). The election was won 
by SOA, which subsequently was certified by the Board as 
the representative of Western’s flight engineers (JA 105- 
106). 


D. Litigation Brought By FEIA 
On August 3, 1961, FEIA filed a complaint and motion 


for a temporary restraining order against the Board in 
the District Court (JA 2). The next day a restraining 
order issued, enjoining the Board from proceeding with the 
scheduled election (JA 2). This restraining order was 
dissolved when the District Court subsequently denied 
FEIA’s motion for a preliminary injunction (JA 90-97). 
Thereafter, the District Court heard extensive oral argu- 
ments on cross-motions for summary judgment. Finding 
that appellant’s complaint failed to state a claim on which 
relief could be granted, the District Court granted the 
Board’s motion for a summary judgment (JA 156). Both 
SOA and Western were allowed to intervene as parties 
(JA 4). 


Appellant filed Notice of Appeal to this Court on Octo- 
ber 18, 1961 (JA 157). Before any proceedings could be 
had in this appeal, however, FELA filed a motion to hold 
this appeal in abeyance to enable it to petition the Supreme 
Court directly for a writ of certiorari to the District Court; 
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this Court granted the motion. FETLA’s petition in the 
Supreme Court was denied on January 8, 1962, — U.S. —, 
82S. Ct. 395 (1962). 


SUMMARY OF ARGUMENT 


I. Although appellant has couched its argument in the 
language of Leedom v. Kyne, 358 U.S. 184 (1958), the acts 
of which appellant complains were well within the statutory 
authority of the National Mediation Board and are not 
properly the subject of judicial review in the federal courts. 
Switchmen’s Union v. National Mediation Board, 320 U.S. 
297 (1943). In reality appellant seeks to litigate de novo 
questions of fact and law in the federal courts contrary to 
Congress’ prescription for the regulation of labor relations 
in interstate commerce. If federal court jurisdiction lies 
in this case, the doors of the federal judiciary will be open 
to any litigant who alleges that a federal labor agency 
should have ruled in his favor and that the agency’s fail- 
ure to do so was an act in excess of its statutory power. 


It is really the correctness of the Board’s decision to which 
appellant objects, not the Board’s power to resolve con- 
flicting contentions as it did. 


II. There is no merit in appellant’s assertion that the 
Board exceeded its statutory authority or that the Board 
deprived appellant of ‘‘due process’’ in the conduct of the 
hearing on appellant’s charges against SOA. Having no 
powers of compulsory process, the Board cannot be said to 
have exceeded its statutory authority by its failure to exer- 
cise such powers. The Board has only the power of a 
“‘referee,’’? not of a court, and this hearing was merely 
part of an informal, administrative investigation. Inland 
Empire District Council v. Millis, 325 U.S. 697 (1945). 
Even if the Board had powers of compulsory process and 
even if the Board refused in its discretion to exercise such 
powers, the federal courts have no jurisdiction to review 
such an exercise of discretion. 
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III. The Board’s eligibility rulings were well within its 
statutory power to resolve conflicting contentions. The 
mere fact that appellant’s contentions to the Board may 
have been rational does not mean that the Board exceeded 
its statutory authority when it adopted conflicting conten- 
tions which were also rational. In particular, the Board’s 
application of its own Rule 6 could properly have been 
based on the findings of a U. S. District Court and on 
appellant’s own position in a U. S. District Court. 


The federal labor agencies make thousands of eligibility 
rulings each year, and this case does not differ from them. 
Congress simply did not want to cause industrial unrest 
and confusion by permitting parties to engage in endless 
litigation over such routine agency determinations. The 
instant case illustrates the mischief which can be caused in 
labor relations in interstate commerce when routine eligi- 
bility rulings are litigated de novo in the federal courts. 
If the non-reviewability of agency decisions is thought to be 
unfair, it is the Congress—not the courts—which must 
remedy such a grievance. 


ARGUMENT 


L FEDERAL COURTS HAVE NO JURISDICTION TO REVIEW 
AGENCY ACTIONS OF THE KIND INVOLVED HERE. JURIS- 
DICTION CANNOT BE CREATED BY PHRASING A CLAIM IN 
THE LANGUAGE OF LEEDOM v. KYNE. 


The essential issue in this appeal is whether the federal 
courts have jurisdiction to review routine decisions of the 
National Mediation Board despite Congress’ clear determi- 
nation that there should be no judicial review of such de- 
cisions. In a more immediate sense, however, the Court 
is asked to decide whether the federal courts can be utilized 
as a forum to relitigate routine ‘‘representation’’ determi- 
nations of federal labor agencies at the behest of a party 
who can make a colorable argument than an agency should 
have ruled in his favor. 


10 


Clearly this case is not one in which an agency exceeded 
its statutory authority in any way. The agency had to 
choose between the contentions of two competing parties 
to resolve contested issues of law and fact, and it obviously 
had the statutory power to resolve the issues before it. 
After weighing the merits of the parties’ opposing conten- 
tions, the agency concluded that appellant’s arguments 
were not persuasive, and accordingly the agency ruled 
against appellant. There is precious little which distin- 
guishes this ‘‘representation”’ case from thousands of such 
eases decided by the federal labor agencies each year, for 
it is a rare labor case indeed where the losing party cannot 
argue rationally that the agency should have ruled in its 
favor. 


In a recent expression, this Court indicated its concern 
with such collateral attacks on the routine decisions of the 
federal labor agencies. Retail Store Employees Union v. 
Rothman, 298 F. 2d 330, 332, ... U.S. App. D.C. ... (1962) : 


‘*... the attention we have given to this case does not 
indicate that we are prepared to consider the merits 
of every routine matter of this sort, or that the Dis- 
trict Court should do so. The courts should not be 
asked to take over the work of the [NLRB] General 
Counsel’s office, or to scrutinize his decisions in matters 
of the present kind, except perhaps in the most extreme 
situations.’ 


Leedom v. Kyne, 358 U.S. 184 (1958), was written with 
great precision and was limited to the extraordinary facts 
there involved. Appellant tries to bring itself within the 
very narrow scope of Leedom by repetitiously asserting 
that the agency’s action here ‘‘exceeded the bounds of the 
agency’s lawful authority’’ (Appellant’s Br. 13). The wis- 
dom of Genesis is appropriate: ‘‘The voice is Jacob’s 
voice, but the hands are the hands of Esau.’’ Appellant’s 
words are the words of Leedom v. Kyne, supra, but the facts 
are the facts of Switchmen’s Union v. National Mediation 
Board, 320 U.S. 297 (1943). 
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In his dissent in Leedom, supra, Justice Brennan ex- 
pressed his apprehension that the Court’s very restricted 
holding might be used as a wedge for widening the doors 
of federal court jurisdiction, at 195 of 358 U.S.: 


“T dare say that the ingenuity of counsel will, after 
today’s decision be entirely adequate to the task of 
finding some alleged ‘unlawful action,’ whether in stat- 
utory interpretation or otherwise, sufficient to get a 
foot in a District Court door under 28 U.S.C. § 1337. 
Even when the Board wins such a ease on the merits 
... while the case is dragging through the courts the 
threat will be ever present of the industrial strife 
sought to be averted by Congress in providing only 
drastically limited judicial review ... Both union and 
management will be able to use the tactic of litigation 
to delay the initiation of collective bargaining when it 
suits their purposes.’’ 


In two recent cases, this Court has taken great care to 
adhere to the strictures of Leedom in denying review to 
decisions of the National Mediation Board. UNA Chapter, 


Flight Engineers International Association v. National 
Board, 294 F. 2d 905, ... U.S. App. D.C. ... (1961), cert. 
denied 368 U.S. 956 (1962); Air Line Stewards and Stew- 
ardesses Association v. National Mediation Board, 294 F. 
2d 910, ... U.S. App. D.C. ..., cert. denied ... U.S. ... 
(1962). 


UNA Chapter, supra, was another action brought by ap- 
pellant FEIA. There the Court juxtaposed the doctrines 
of Leedom and Switchmen’s Union as follows, at 908 of 
294 F.2d: 


“In Leedom the Supreme Court carefully differenti- 
ated Switchmen’s Union from the case before it, point- 
ing out that the latter did not involve ‘review’ of 
agency action, but the striking down of action in excess 
of delegated powers, in flat violation of the controlling 
statute .. . It should be noted, also, that in Leedom v. 
Kyne the National Labor Relations Board did not deny 
that it had contravened its governing statute ... No 
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such admission is made here, and appellant has not 
pointed out any clear statutory limitation expressed 
by the Railway Labor Act which has been violated by 
the NMB. ... the correctness of its delineation .. . 
is not open to judicial review.”’ 


This Court’s exegesis of the law in the UNA Chapter 
case, supra, is applicable to the instant appeal. (Indeed, 
it was to protest the Board’s decision in UNA Chapter 
which was the object of the unauthorized walkout by 
Western’s flight engineers which, in turn, gave rise to the 
present litigation.) Here, as in UNA Chapter, appellant 
has failed to point out ‘‘any clear statutory limitation 

. which has been violated by the NMB.”’ 


The crux of appellant’s argument is that the Board 
should have adopted appellant’s contentions, for appellant 
believes that adoption of its contentions would be more 
consistent with the policies of the Railway Labor Act than 
those which the Board actually adopted. 


A close reading of appellant’s brief discloses that ap- 
pellant does not really maintain that the Board ‘‘exceeded”’ 
its statutory powers in the Leedom v. Kyne sense. Appel- 
lant argues that the Board was wrong in resolving issues of 
fact and law against appellant’s contentions (Appellant’s 
Br. 13): 


‘““Congress delegated no power to the Board _to dis- 
qualify employees eligible to vote under the Board’s 
own regulations. Congress delegated no power to the 
Board to certify a carrier assisted or dominated repre- 
sentative; to the contrary, Congress commanded the 
Board to ‘insure’ that no such result be sanctioned.”’ 


Notwithstanding the Leedom v. Kyne coloration of this 
argument, it is basically an attack on the correctness of the 
Board’s decision. Before the Board, appellant vigorously 
pressed these same contentions which were carefully con- 
sidered but rejected by the Board on their merits. Now, 
however, by repeating the identical contentions and assert- 
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ing that by denying them the Board ipso facto exceeded its 
statutory powers, appellant employs a mechanical, verbal 
formula to bring itself within the Leedom doctrine. This 
is perverse reasoning. The Board unquestionably had the 
statutory power to decide the issues before it, and the 
Board specifically found that SOA was not a carrier domi- 
nated organization and that Western’s former flight engi- 
neers were not eligible to vote. Wholly unlike Leedom, 
this appeal raises no question of the Board’s exceeding its 
statutory powers. 


This appeal raises the question of whether the federal 
courts will litigate de novo issues of fact and law, which 
were litigated and explicitly decided by the Board. for the 
purpose of determining whether the Board correctly de- 
cided issues well within its power to decide. 


ll. APPELLANT'S ASSERTION THAT IT WAS DEPRIVED OF A 
FAIR HEARING IS UNSOUND. FOR THE BOARD DID NOT 
EXCEED ITS STATUTORY AUTHORITY BY FAILING TO 
EXERCISE POWERS WHICH IT DID NOT POSSESS. 


Appellant argues that the hearing on its ‘‘domination’’ 
and ‘‘assistance’’ charges against SOA fell ‘‘fatally short 
of the standards imposed by the Act’’ and offended ‘‘the 
due process’’ protections of the Constitution. (Appellant’s 
Br. 33). Although carefully phrased in the language of 
Leedom v. Kyne, this argument is specious. 


The Act did not even require the Board to convene a 
hearing on appellant’s charges, and appellant does not con- 
tend that—as a matter of right—it was entitled to any hear- 
ing. See International Association of Tool Craftsmen v. 
Leedom, 107 U.S. App. D.C. 268, 276 F. 2d 514 (1960), cert. 
denied 364 U.S. 815. Nevertheless, in its discretion, the 
Board convened a hearing and permitted all parties to be 
present, to be represented by counsel, and to introduce rele- 
vant testimony and documentary evidence (JA 22-23). The 
Act did not require SOA and Western to attend, but they 
attended voluntarily (JA 23). The Act did not require SOA 
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to offer any witnesses or documentary evidence, but it did 
so voluntarily (JA 23). After the hearing, the Board issued 
its findings which were that the evidence failed to produce 
even ‘‘an inference—to say nothing of a conclusion— ... 
supporting either of the charges made by FEIA’”’ (JA 32). 


What does FELA object to in the conduct of this hearing? 
Appellant here complains that the Board failed to require 
Western and SOA to produce specific witnesses and general 
documents, which FEIA says would have been relevant 
(Appellant’s Br. 33), even though the Board admittedly 
has ‘‘no power to issue subpoena”’ or ‘‘to compel attend- 
ance of witnesses or submission of evidence’? (JA 21). The 
Act surely did not require a hearing, or any particular 
kind of hearing, and the Board could not have exceeded 
its statutory powers by failing to exercise subpoena powers 
which it did not possess. See Inland Empire District Coun- 
cil v. Millis, 325 U.S. 697 (1945). 


Under Section 2, Fourth, of the Railway Labor Act, 45 
U.S.C. § 152, it is unlawful for a carrier to ‘‘assist’’ any 
labor organization so as to interfere with the free choice 
of the earrier’s employees. Violations of this section are 
punishable under Section 2, Tenth, by a fine up to $20,000 
or a prison term up to six months. Prosecution of these 
criminal provisions is entrusted to the U.S. Attorney Gen- 
eral, not to the National Mediation Board. Appellant FELA 
filed such a criminal complaint against Western, requesting 
the Attorney General to conduct an investigation and to 
‘take such steps as are appropriate to prosecute this com- 
plaint’’ (JA 35). Notwithstanding this collateral criminal 
complaint, and notwithstanding the fact that the Board 
simply has no power of compulsory process, appellant in- 
sists that it has been denied a fair hearing and ‘‘due 
process’’ of law. This is nonsense. 


Unlike the National Labor Relations Board which has 
powers of compulsory process under 29 U.S.C. § 161(1), and 
prosecuting functions under 29 U.S.C. § 160, the National 
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Mediation Board has no such powers. Congress gave the 
National Mediation Board only the functions of a ‘‘ref- 
eree,”? but ‘‘no enforcement functions.’? Switchmen’s 
Union v. National Mediation Board, 320 U.S. 297, 320 
(1943). 


Even if the National Mediation Board had powers of 
compulsory process, the federal courts would have no juris- 
diction to review its refusal to exercise it. NLRB v. Quest- 
Shon Mark Brassiere Co., 185 F.2d 285 (2d Cir. 1950), 
cert. denied 342 U.S. 812 (1951); Laundry Workers Inter- 
national Union v. National Labor Relations Board, 197 F. 
2d 701 (5th Cir. 1952). It is equally clear that the infor- 
mality of the hearing does not offend the ‘‘due process’’ 
protections of the Constitution. Inland Empire District 
Council v. Millis, 325 U.S. 697 (1945). 


Ill. THE BOARD CORRECTLY INTERPRETED AND APPLIED ITS 
RULE 6. THIS COURT SHOULD NOT REVIEW AN AGENCY'S 
REASONABLE INTERPRETATION OF ITS OWN RULES. 


At great length, appellant FELA argues that the District 
Court had jurisdiction to review the Board’s application 
of its Rule 6 to Western’s former flight engineers in estab- 
lishing voting eligibility. The record does not support 
appellant’s argument. 


Rule 6 applies only to ‘‘dismissed’’ employees, who may 
be eligible to vote in Board-conducted elections if their re- 
quests for reinstatement on account of ‘‘wrongful dis- 
missal’’ are ‘‘pending before proper authorities.’’ 


In our Counterstatement of the Case, we point out that 
there is much support in the record for the conclusion that 
Western’s former flight engineers ‘‘simply quit’’ their jobs. 
Appellant itself admitted that the ‘‘employees quit’? (JA 
117), although appellant expediently takes a contrary posi- 
tion in this Court. 


Before the Board, it was contended by SOA that these 
former employees had ‘‘quit’? and had not been ‘‘dis- 
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missed’? within the meaning of Rule 6 (JA 56). In support 
of this contention, SOA referred the Board to the findings 
of District Judge Hall who explicitly ruled that ‘‘the flight 
engineers individually each of them simply quit their jobs”’ 
(JA 56; 48 LRRM at 2487). The Board was well aware 
of Judge Hall’s ruling because SOA’s statement of position 
relied upon it (JA 55-57). The Board was also well aware 
that the Civil Aeronautics Board had relied upon this find- 
ing in a decision issued on July 7, 1961 (JA 61-65). 


Contrary to Judge Hall’s finding, appellant FETA argued 
that Western’s former flight engineers had received termi- 
nation notices from Western and that they had been ‘‘dis- 
missed’? by Western within the meaning of Rule 6 (Ap- 
pellant’s Br. 5). Before the Board and the courts, appel- 
lant has simply ignored Judge Hall’s finding. Appellant 
did not contest the accuracy or the relevancy of Judge 
Hall’s finding before the Board, and it does not do so here. 


Whether an employee has ‘‘quit’’ or has been ‘‘dis- 
missed’’ poses a difficult question of fact and law. This is 
the kind of question which the federal labor agencies 
routinely decide. See Campbell Coal Co., 112 NLRB 941 
(1957) ; Saginaw Furniture Shops, 118 NLRB 421 (1957); 
Pacific Powder Co., 84 NLRB 280 (1949); Fontaine Con- 
verting Works, 77 NLRB 1386 (1948), which illustrate the 
kinds of circumstances in which the NLRB has determined 
that employees ‘‘quit’’ and had not been ‘‘discharged.”’ 


Whether this Court would come to the same conclusion 
as Judge Hall or the Board on this question is of course 
not in issue. The sole question is whether the Board ex- 
ceeded its powers in the Leedom v. Kyne sense. Relying on 
Judge Hall’s findings of fact that the employees in question 
‘‘simply quit’? their jobs, the Board could properly have 
concluded that these employees were not ‘‘dismissed’’ 
within the meaning of Rule 6. How, then, can appellant as- 
sert that the Board ‘‘exceeded’’ its statutory powers by 
failing to adopt appellant’s contentions which were incon- 
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sistent with Judge Hall’s express finding, when appellant 
itself did not contest the correctness of Judge Hall’s 
finding? 


Even if the Board concluded that these employees had 
been ‘‘dismissed’’ within the meaning of Rule 6, the Board 
could not have concluded that their ‘‘requests for reinstate- 
ment’? were properly pending before any ‘‘proper au- 
thority.’’? Appellant argues that there were ‘‘requests for 
reinstatement’’ pending before a federal court in a counter- 
claim, before Western’s System Board of Adjustment and 
before the Presidential commission (Appellant’s Br. 4). 


In a statement to the Board on July 13, 1961, counsel for 
SOA sharply controverted appellant’s contentions that any 
‘‘requests for reinstatement’’ were properly pending before 
any ‘“‘proper authority’’ (JA 58-59) : 


‘*A proper reading and interpretation of Rule 6 re- 
quires that the request for reinstatement on account 
of wrongful dismissal must be properly pending before 


proper authorities, and we submit that there is no 
showing made that this is the case with respect to 
any of the proceedings referred to by [appellant’s 
counsel ].’’ 


As to each of these three forums, counsel for SOA pointed 
out that the ‘‘requests’’ were not properly pending be- 
fore any of them. SOA argued that Rule 6 refers only to 
requests for reinstatement which are properly pending be- 
fore an authority which has the legal authority to grant 
the requests. A request before an authority which has 
no legal power to order the carrier to reinstate dismissed 
employees cannot be regarded as ‘‘pending,’’ nor can the 
authority be regarded as a ‘‘proper’’ one. 


Appellant’s assertion that requests for reinstatement 
were pending before the District Court in California in a 
counterclaim is without merit. The counterclaim was dis- 
posed of by Judge Hall’s explicit holding that these em- 
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ployees had ‘‘simply quit’’ their jobs and that they had 
not been discharged. Judge Hall’s ruling was before the 
Board (JA 52). 


Appellant’s argument based on alleged pendency of re- 
quests for reinstatement before the System Board of Ad- 
justment was also governed by Judge Hall’s ruling. Ap- 
pellant’s counterclaim in the District Court demanded that 
the carrier submit the requests for reinstatement to the 
System Board of Adjustment for a determination (JA 30- 
31; 152-153). Because Judge Hall had already ruled that 
these former employees had ‘‘quit’’ their jobs, this part of 
the counterclaim had already been decided against appel- 
lant. Moreover, SOA’s counsel pointed out to the Board 
that appellant’s grievance was untimely and could not prop- 
erly be submitted to the Adjustment Board (JA 59). In 
any event, appellant’s ‘‘requests’’ were not ‘‘pending’’ be- 
fore the System Board of Adjustment at all, but, by virtue 
of its counterclaim in the District Court, appellant hoped 
to compel Western to consider these requests before the 
System Board of Adjustment. Until the District Court 
grants this part of appellant’s counterclaim, these griev- 
ances cannot be ‘‘pending’’ before the System Board of 
Adjustment. The only thing ‘‘pending’’ is appellant’s 
counterclaim which, if ultimately successful, might place 
these grievances before the System Board of Adjustment; 
this is one step removed from pendency before the System 
Board of Adjustment. 


Finally, appellant’s assertion that ‘‘requests for rein- 
statement’’ were pending before the Presidential fact-find- 
ing commission is meritless on its face. The Executive 
Order creating the commission grants it no authority what- 
soever to require ‘‘reinstatement’’ (JA 110-111). Its sole 
legal authority was to ‘‘investigate and to inquire’’ into 
the issues which gave rise to appellant’s dispute with the 
air industry (JA 110). Moreover, appellant itself ‘‘con- 
ceded’’ in the District Court in California that Western 
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was not legally bound by the Executive Order or by any 
acts or recommendations of the commission (JA 120). The 
commission’s final report itself, phrased in precatory 
terms, ‘‘recommends that . . . [Western and appellant] 
agree to the appointment of a neutral person or persons 
authorized to make recommendations . . .”’ concerning the 
status of these former employees (JA 111-112). Western 
refused to accept the commission’s recommendations that 
a neutral person with powers of recommendation be ap- 
pointed to hear claims of these former employees (JA 73). 
Thus, ‘‘requests for reinstatement’’ never were ‘‘pending”’ 
before the commission itself, which had no authority to 
grant any such ‘‘requests.”’ 


Only by the most labored reasoning does appellant here 
assert that the Board should have concluded that Rule 6 
applied to Western’s former flight engineers. The Board 
considered each and every one of appellant’s contentions, 
as well as the opposing contentions, and the Board con- 
cluded that appellant’s contentions were ‘‘without merit 
under the Board’s rules’’ (JA 53). 


All of the arguments made by appellant to the Board are 
repeated here in great detail (Appellant’s Br. JA 25-32), 
as they were in the District Court. Despite appellant’s 
vigorous protestation that it is merely seeking to remedy 
the agency’s exceeding its statutory powers, the reality is 
that appellant seeks a de novo ruling on its eligibility con- 
tentions in the federal courts. Appellant’s arguments were 
properly rejected on their merits by the Board, and they 
should also be rejected here. Congress’ clear intention was 
that they should not even be considered here. 


Appellant’s entire position is predicated on the assump- 
tion that the Board ‘‘violated’’ its own Rule 6 (Appellant’s 
Br. 4-5). Because this assumption is not supported by the 
record, appellant’s position is without merit. 
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Iv. THIS CASE IS ILLUSTRATIVE OF THE MISCHIEVOUS 
RESULTS WHICH CONGRESS HOPED TO AVOID IN INTER- 
STATE LABOR RELATIONS. 

This litigation has now been fully processed before four 
forums: the National Mediation Board; the District Court; 
the Supreme Court; and this Court. A losing party in this 
Court presumably may petition the Supreme Court for 
certiorari a second time. The burden of this protracted 
litigation upon the free flow of commerce (and the federal 
courts) was hoped by Congress to be avoided by making 
agency decisions of this type unreviewable in the courts. 
Switchmen’s Union v. National Mediation Board, 320 U.S. 
297 (1943). 


It is difficult to understand why appellant believes that 
this case, unlike thousands of other representation cases 
decided by the National Labor Relations Board and the 
National Mediation Board, is subject to judicial review. 
Underlying appellant’s carefully worded legal arguments 
in this Court is appellant’s feeling that Congress was wrong 


in failing to provide for judicial review where two rival 
unions are contesting the right to represent employees. In 
American Federation of Labor v. NLRB, 308 U-S. 401, 411 
(1940), the Supreme Court said: 


“Tt seems to be thought that this failure to provide 
for a court review is productive of peculiar hardships, 
which were perhaps not foreseen in cases where the in- 
terests of rival unions are affected. But these are argu- 
ments to be addressed to Congress and not the courts.’’ 


The mischief of this protracted litigation is self-evident. 
While the parties are in the courts, industrial stability can- 
not be achieved, and the purposes of the federal labor laws 
are thwarted. Congress created an agency to resolve dis- 
putes in a single proceeding, expertly, quickly and inex- 
pensively. There is, we submit, no valid reason why this 
case—unlike thousands of other representation cases—-is 
entitled to full judicial review in the federal courts in plain 
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contravention of Congress’ scheme for the regulation of 
labor relations in interstate commerce. 


V. CONCLUSION. 


For the reasons set forth herein, the judgment below 
should be affirmed. 


Respectfully submitted, 


Tr L. Bornsrern 
1741 DeSales Street, N. W. 
Washington 6, D. C. 
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Appeal from an Order of the District Court of the 
United States for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


L JURISDICTION TO ADJUDICATE APPELLANTS CLAIMS IS 
WELL FOUNDED. 

To appellant’s proof that both Leedum' and Accardi, 
etc.2 demonstrate that jurisdiction to adjudicate appellant’s 
claims is well founded, appellees * answer more with seman- 
ties than with law or logic: 


A. A principal answer by appellees is that appellant’s 
claims are directed to the manner in which the Board dis- 
posed of the issues of voter eligibility and SOA disqualifi- 


1 Leedom v. Kyne, 358 U.S. 184. 

2 Accardi v. Shaughnessy, 347 U.S. 260 (‘*Accardi’’); Service 
v. Dulles, 354 U.S. 363 (‘‘Service’’) ; and Vitarelli v. Seaton, 359 
US. 535 (‘‘ Vitarelli’’). 

3«¢Gov.’’ hereinafter will denote the Brief for Appellees National 
Mediation Board, Edwards, O’Neill, and Boyd; ‘*Co.’’, that for 
Appellee Western Air Lines, Inc.; and **SOA’’ that for Appellee 
Second Officers’ Association. 
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cation. This is not responsive; it is too vague and general 
to meet the specific claims raised by appellant. <All ob- 
jections to adminstrative action are, in a sense, objections 
to the manner in which the agency has exercised the powers 
it has undertaken to exercise. The question is whether or 
not the power asserted was exercised in a lawful manner, 
or in a violative, unauthorized and excessive manner. Ap- 
pellant’s claims are based precisely on the unlawful manner 
of the Board's actions in this case, particularly that the 
Board violated and refused to apply its own Rule 6, and 
that the Board violated and refused to honor the limita- 
tion and commandment of Section 2, Ninth, that adminis- 
trative powers in the premises should be and could be used 
only ‘‘in such manner as shall insure the choice of rep- 
resentatives by the employees without interference, influ- 
ence, or coercion exercised by the earrier.’’ 


Leedom identically involved a claim that an agency had 
attempted to apply its powers, in the context of a labor 
representation proceeding, in a manner unlawful because 


violative, unauthorized and excessive. In that case as in 
this, the Government attempted to defend the agency’s 
action as rational and judicially unreviewable.’ In that 
case as in this, the agency had apparent authority to act, 
in the sense that the form of its action was a routine decision 
in a representation case, a decision normally barred from 
review until a subsequent time and upon a different legal 
basis. The pivotal judgment was that in substance its ac- 


4 See, e.z., Gov. 20, 26; Co. 15; SOA 9, 12-13. 

* Gov. Br.. Leedom v. Kune, Supreme Court No. 14, Oct. Term, 
1958, 33-37. There the Government not only argued that the two 
statutes were identical for purposes of judicial review, but even 
that ‘‘the case for preclusion of such review is even stronger under 
this Act. for the Railway Labor Act did not have the history * * * 
present here, showing that Congress specifically considered and 
rejected proposals to permit direct review of representation deter- 
minations.’’ Jd. at 30-31. For a stimulating discussion of Leedom, 
particularly as to its reconcilability with Switchmen’s Union, see 
Cox, The Major Labor Decisions of the Supreme Court, October 
Term 1958, American Bar Association Section of Labor Relations 
Law. 1959 Proceedings, 23, 31. 
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tion had violated the Act, just as here the substance of the 
Board’s action violated its own Rule 6 as well as this Act. 
In this case as in that, therefore, the result must be that 
jurisdiction is well founded and the claims must be adjudi- 
cated on their merits. 


Bb. A principal answer by appellees to Accardi, etc. is 
that Rule 6 is ‘‘not procedural.’’* We demonstrated in our 
principal Brief (‘‘Br.’’) that the judgments reached there 
apply to all regulations without qualification or limitation; 
included in that discussion, for example, was a quotation 
from Service declaring that the Regulations required ad- 
ministrative action in accordance with their ‘‘ ‘more rigor- 
ous substantive and procedural standards * * *.’’’ Br. 23. 
If additional discussion is needed, we now show (1) there 
is no support judicially for appellees’ error of reading 
these cases as confined to some undefined ‘‘procedural’’ 
scope, and (2) the consequence of accepting appellees’ 
categorizations is again to confirm the conclusion that Lee- 
dom governs this case. 


1. This Court has applied Accardi, ctc. without any in- 
dication of any such procedural-substantive dichotomy as 
that now fabricated by appellees. This Court was concerned 
solely with the authorization of the administrator to take 
the action under attack in Graham v. Richmond, 106 App. 
D. C. 288, 272 F.2d 517, for example; it was not concerned 
with any question of whether the action taken or the regu- 
lations were ‘‘procedural’’ or ‘‘substantive’’ or corre- 
sponded to any other creation of abstract legal conceptual- 
izing. This Court was concerned only with the undivided 
question of authorization. In citing and relying upon Ac- 
cardi, etc., this Court plainly read them as requiring com- 
pliance with all aspects of the regulations—‘‘the manner’’ 
of decision, substantive standards, etc., as well as ‘‘pro- 
cedural.’? 106 App. D.C. at 292-3, 272 F.2d at 521-2. See 
also Homer v. Richmond, 110 App. D.C. 226, 230, 292 F.2d 
719, 723, where both Graham, supra, and Service were cited 


6 See, e.¢., Gov. 14, 20, 25-6; Co. 14-15. 
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as cases ‘‘where the administrator departed from the ap- 
plicable regulations,”’ the context making clear that sub- 
stantive standards were involved, rather than, or perhaps 
in addition to, procedural requirements. 


Accardi, etc. stands for the following principle in the 
context of an employee’s removal from the federal service, 
an issue analogous on this point of law to appellant’s re- 
moval from its representation rights by the Board here: 
“If, however, the employee’s removal is not effected in 
the manner and by the procedure required by the law and 
the applicable regulations, which have the force and effect 
of law, then the courts will afford relief.’’ Whiting v. 
Campbell, 5 Cir., 275 F.2d 905, 906. These Supreme Court 
decisions are manifestly applicable to all rights provided 
in the regulations—the agency must conform entirely to 
“‘the manner’? specified in the regulations, substantive as 
well as procedural specifications, or the Court has and 
must exercise the jurisdiction to invalidate the adminis- 
trative action. 


2. Assuming arguendo Rule 6 is not procedural, it must 
ipso facto be substantive. It is then a declaration of sub- 
stantive rights bearing the same force and legal compulsion 
as though it appeared in the statute: Appellees did not 
controvert this proposition as to the legal character of 
regulations. Appellant claims that these substantive rights 
have been violated and that there is no method for 
vindicating them other than this suit. Precisely this 
status of substantive rights was the basis for Leedom. 
Appellees are thus transfixed by the twin jaws of the nut- 
cracker: If Rule 6 is ‘‘procedural’’ Accardi, etc. admittedly 
supports jurisdiction; and if it is ‘‘substantive’’ Leedom 
as clearly supports jurisdiction. 


C. Appellant’s claims are precisely that ‘‘the Board has 
failed or refused to exercise its powers under the statute 
and Rule 6 promulgated in implementation thereof,’’ 
where jurisdiction would evidently be clear. Gov. 20. Ap- 
pellant claims both ‘‘a violation by the Board of (a) ‘clear 
and mandatory’ provision of the Railway Labor Act (and) 
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an order of the Board made in excess of its statutory pow- 
ers,’’ as to which claims Leedom admittedly applies. Gov. 
25. For appellant claims that Rule 6 is clear and manda- 
tory; that the Board has failed and refused to comply with 
it; that its order is thus in excess of its statutory powers. 
And appellant claims that the Board has failed and re- 
fused to comply with a number of statutory provisions 
which are clear and mandatory—that the certification must 
be of a representative free of ‘‘interference, influence, or 
coercion exercised by the carrier ;’’ and that the Board musi 
excercise its powers in representation cases ‘‘in such man- 
ner as shall insure’’ this result; that the Board failed and 
refused to exercise these powers; that the Board’s action 
is thus in excess of its statutory powers. Appellant does 
claim that in substance and practical effect, ‘‘the Board 
denied jurisdiction to consider the charge of illegal assist- 
anee, as it apparently did in Order of Railway Conductors 
v. Pennsylvania R. Co., 323 U.S. 166, 168, 170,”’ so that 
admittedly there is here ‘‘a justiciable issue,’’ Co. 21. Jur- 
isdiction over appellant’s claims is patently well founded. 


IL APPELLANT'S RULE 6 CLAIM IS VALD. 


A. On whether these flight engineers were ‘‘dismissed 
employees,’’ appellant relied on the essence of what oc- 
curred in February, 1961, and the terminology then used 
by the Company in its communications to these men. Br. 
25-6. None of this is controverted—it could not possibly be 
—by appellees. Instead, they rely on judicial findings and 
attorney’s statements in another proceeding, claimed to be 
contrary. This is irrelevant to the instant issue; in any 
event, appellees are inaccurate, and the findings and state- 
ments referred to in fact support appellant. 


It is irrelevant because the only question on this point 
now before this Court is whether the facts demonstrate 
beyond any power in the Board to find otherwise that these 
flight engineers were ‘‘dismissed employees’? within the 
meaning of Board Rule 6. That question was not involved 
in any prior case in the Southern District of California. 
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It certainly was not involved in any Civil Aeronautics 
Board proceeding, which was addressed to whether the 
Company had violated that statute, not whether the Board 
had violated this Act. In none of the California cases were 
these parties, including SOA and the Board, before the 
Court. 


Appellees purport to represent a statement made by 
Judge Hall on April 14, 1961 as a ‘‘finding,’’” when the fact 
is that it was part of an oral opinion, with the official Find- 
ings and Conclusions not being filed until later. Even that 
oral opinion is presented out of context, because, immedi- 
ately after saying that the men ‘“‘ ‘simply quit their jobs’ ”’ 
Judge Hall declared, ‘‘ ‘In this connection the following 
fact is important: * * * and the Company thereupon termi- 
nated all of the flight engineers who had refused to show 
up for work on the payroll.’”’ J.A. 93-4. In his actual 
Findings in that case, Judge Hall held the following: 

**Flight engineers who refused to report for work were dis- 

charged. The number of flight engineers who refused to 

report for duty and were discharged by Western was 

123. * * * Western has hired flight engineers to replace 

those discharged * * *.’? Paragraph 16, J.A. 129. 
Subsequently, in a companion case, Judge Hall found the 
fact to be that Western ‘‘discharged them’’ and ‘‘hired 
pilot-trained flight engineers to replace the discharged 
flight engineers * * *.’? Finding 6, J.A. 142. 


Moreover, the statement by counsel for appellant in that 
case was in conformity with the position here, namely, 
that the Company could “ ‘fire us over it * * *.”’’ In any 
event, in the light of all the circumstances, counsel’s state- 
ments there are not legally admissions here. Atchison, T. & 
S. F. Ry. Co. v. Sullivan, 8 Cir. 173 Fed. 456, 463, and cases 
there cited; Habirshaw Elec. Cable Co. v. Habirshaw Elec. 
Cable Co., 2 Cir., 296 Fed. 875, 879, cert. denied, 265 U.S. 
875; Silverman v. Bermuda & West Indies S.S. Co., S. D. 
N.Y., 12 F.Supp. 164, 168, appeal decided on other grounds, 
2 Cir., 74 F.2d 683. 


7See, eg., Gov. 8, 29; Co. 16-17; SOA 6-7, 16-17. 
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If admissions are looked to, the Company’s, in this 
proceeding and elsewhere, are dispositive. The very first 
of its Questions Presented is whether there is jurisdiction 
“because the National Mediation Board denied voting 
rights to certain discharged tlight engineers 


eee 


Point I of its Argument refers to ‘the Discharged 
Flight Engineers.”’ Co. 9. It makes a general argument 
as to ‘discharged employees.’’ Jd. at 11, fn. 7. Its Coun- 
terstatement of the Case states the fact that ‘‘On refusal, 
employment was terminated and the employee was so noti- 
fied (JA 69, 129, 142),”’ with a footnote clarifying when the 
engineers ‘‘were terminated.”’ Id. at 2. 


Moreover, in its Reply to Counterclaims in S.D. Calif. 
Civil Action No. 510-61-PH, a formal pleading not an inci- 
dental oral remark by Judge or counsel, the Company 
averred: 

‘<Western further admits and states that after the walkout 
it personally contacted each of its flight engineers at the 
time scheduled or assigned for flights and discharged all 
those who refused to report for work, that the individual 
defendents herein * * * are the flight engineers so dis- 
charged by Western * * *.’’ J.A. 154. 

In addition, the Company’s formal Statement of Position 
to the Presidential Commission referred to ‘resulting 
terminations’? J.A. 85; ‘‘That the flight engineers who re- 
fused to fly scheduled trips either had been, or would be, 
removed from the payroll’ J.A. 86 to ‘‘discharged flight 
engineers.’’ J.A. 86, 87. Moreover, the Presidential Com- 
mission referred to ‘‘the Western Air Lines discharges.”’ 
JA. 111. 


B. On whether their ‘‘request for reinstatement account 
of wrongful dismissal are pending before proper authori- 
ties,’ appellant relied on documentary proofs, unques- 
tioned as to their authenticity in all the disputation of their 
legal effect, showing the requests which had been made. 
The attempts appellees have made to show that these flight 
engineers are not within this phrase of Rule 6 are uniformly 
futile. 
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1. Appellees contend that the reference to the System 
Board of Adjustment was untimely." There are two short 
answers. One is that appellees did not even discuss the 
fact that subsection (f) of the System Board Agreement 
contains no time limit whatever, so that the reference is 
manifestly valid thereunder, whatever its status other- 
wise; the demonstration at Br. 27-8 is thus in effect conced- 
ed. The other is that it is not any of the parties to this case 
which can make a legally binding adjudication as to whether 
the System Board reference was timely; that can be made 
only by the System Board itself or by the Court. Here, again, 
there is no answer attempted to the demonstration at Br. 
28. Assuming that the cases cited as to timeliness are ac- 
curately cited, they show that the Courts have jurisdiction 
over that subject. Until and unless the System Board or 
a Court of competent jurisdiction should hold that the Sys- 
tem Board has no jurisdiction, the National Mediation 
Board has no authority to assume or decide that the re- 
quests for reinstatement are not pending before the admit- 
tedly competent tribunal of the System Board. 


Appellant is seeking judical enforcement of the System 
Board procedure, in its Second Counterclaim in the Cali- 
fornia litigation. J.A. 152-3. Particularly when it is the 
Company which is resisting this judical determination of 
the legality and propriety of proceeding with appellant’s 
submission to the System Board, it would be most inequi- 
table as well as illegal to penalize appellant and the flight 
engineers it represents on any theory of timeliness. To 
accept appellees’ argument is to preclude any and all griev- 
ances from ever being pending before a System Board if 
and when management has the effrontery to refuse to re- 
ceive a letter submitting the grievance to binding arbitra- 
tion. J.A. 153. 


2. To appellant’s citation of its First Counterclaim de- 
manding reinstatement of these men as constituting a sec- 
ond request for reinstatement pending before a proper 


* See, e.g. Gov. 30-1; Co. 19-20; SOA 18. 
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authority, the United States District Court for the Southern 
District of California, appellees’ only reply is that no 
authority other than the System Board is proper under 
Rule 6° This trespasses upon the face of the Rule which 
reads, ‘‘before proper authorities, which includes the Na- 
tional Adjustment Board or other appropriate adjustment 
board.’”? (Emphasis added) Moreover, as their insistence 
that the System Board is the exclusive remedy is premissed 
on the assertion that a ‘‘minor’”’ dispute under the Act is 
here involved, appellees utterly misconceive the nature 
of appellant’s First Counterclaim. 


That Counterclaim is not based upon any violation of 
existing contract. Quite the contrary, that claim runs to the 
effect that the Company has altered the status quo without 
subsisting contract authorization, thus violating Section 6 
of the Act. J.A. 150-1. That is manifestly a ‘‘major’’ dis- 
pute, not submissible to a System Board, legally adjudi- 
cable only in Court. The Counterclaim on its face is con- 
cerned with a major change in qualifications and working 
conditions for flight engineers. And ‘‘it is impossible to 
classify as a minor dispute this dispute relating to a major 
change, affecting jobs, in an existing collective bargaining 
agreement, rather than to mere infractions or interpreta- 
tions of the provisions of that agreement.’’ Telegraphers 
v. Chicago & N.W. R. Co., 362 U.S. 330, 341; ef. Howard v. 
St. Louis-San Francisco Ry. Co., 8 Cir., 191 F.2d 442, aff’d 
on other grounds, sub nom. Brotherhood of Trainmen v. 
Howard, 343 U.S. 768, this point reviewed at 772 fn. 4. 


3. So far as the Presidential Commission is concerned, 
questions might be raised as to the propriety of the Board’s 
failure to acknowledge this within its Rule 6, in the face of 
the commandment of the President of the United States 
that ‘<All executive * * * agencies of the Federal Govern- 
ment are authorized and directed * * * to furnish the com- 
mission with such * * * assistance * * * as it may require in 
the performance of its duties.” Executive Order 10921. 


9 See, e.g., Gov. 29; Co. 17. 
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Sec. 3, J-A. 110. The Commission did not pass on the legal 
propriety, but certainly addressed itself to these dis- 
charges making recommendations which the Board is bound 
to assist in executing. J.A. 111-2. Disregard of the Executive 
Order is hardly basis for sanctioning disregard of Rule 6. 


IL APPELLANT'S CLAIM AS TO THE BOARD'S FAILURE OR 
REFUSAL TO COMPLY WITH THE ACT REGARDING THE DIS- 
QUALIFICATION OF SOA IS VALD. 

The essence of appellant’s claim is that the Board, being 
required to act in representation cases ‘‘ in such manner as 
shall insure the choice of representatives by the employees 
without interference, influence, or coercion by the carrier,”’ 
being prohibited from certifying a representative unlaw- 
fully assisted or dominated by a carrier, and being granted 
certain investigatory powers under Section 2, Ninth, was 
required to exert its powers to the utmost, when confronted 
by the allegation that SOA was thus disqualified under the 
Act, to assure that there was no employer interference, in- 
fluence, or coercion as the Act proscribes; but that, in- 
stead, the Board purported to hold a ‘‘hearing’’ which was 
inadequate and incomplete, and rendered a judgement 
which was unfair and unlawful. Appellees, again, have 
no relevant answer to this claim. Rather, they make state- 
ments which are irrelevant and inaccurate. 


A. Much is made, for example, of the Board’s not being 
required to hold a hearing.’® Appellant’s claim is only that 
the Board must exert its powers under the Act and arrive at 
a lawful conclusion; it might be able to do that without 
a hearing. It did not do so in this case, even with a pur- 
ported ‘‘hearing.’’ The governing issue is not the obligation 
to hold a hearing, but the obligation to conform to the sub- 
stantive obligations and limitations placed upon the Board 
by the Act. 


Further, whether or not the Board was required to hold 
a hearing, once it purported to provide a ‘‘hearing,’’ that 


10 See, e.g., Gov. i, 32-3; Co. i, 21; SOA, i, 13-14. 
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**hearing”’ had to be a genuine one. Accardi, etc. requires 
that the agency live up to the standards it professes, 
whether or not those standards would be required by law 
in the absence of any administrative volunteering. This 
“hearing”? must accordingly be judged by the preaching 
rather than the practice of the Board. The Board purported 
to grant appellant a right to a hearing. Where the right to 
a hearing ‘‘has in form been preserved, but it has as a 
practical matter been substantially nullified”? by other, in- 
consistent administrative action, that action must fall. 
Ashbacker Radio Corp. v. Federal Communications Com- 
mission, 326 U.S. 327, 334. 


B. Appellees’ discourse about the subpoena power is ir- 
relevant to, and thus cannot excuse, the Board’s failure 
and refusal to exert the powers it plainly does have under 
the last sentence of Section 2, Ninth. Nor could it mitigate 
the Board’s failure and refusal to attempt voluntary pro- 
duction of the witnesses and documents asserted—without 
any contradiction— to be necessary to a minimally adequate 
record on whether or not SOA was assisted or otherwise 
unlawfully dominated or influenced by the employer. 


C. The pith of appellees’ position is that the Board can 
do no wrong that it may disregard the statute and be as 
arbitrary as it wishes; and specifically on this point, that 
it may in practice amend the Act by deleting the require- 
ment that its representation actions be strictly and solely 
‘<in such manner as shall insure the choice of representa- 
tives by the employees without interference, influence, or 
coercion excercised by the carrier.’’ But administrative 
agencies are not free to disregard the unambiguous lan- 
guage of the statute, however ingenious their legal posi- 
tions. See, e.g., Bell v. United States, 366 U.S. 393. An 
agency may not voluntarily abandon its own jurisdiction 
and powers. See, e.g., Hotel Employees v. Leedom, 358 U.S. 
99; Office Employees v. Labor Board, 353 U.S. 13. ‘‘An 
agency may not finally decide the limits of its statutory 
power. That is a judicial function.”’ Social Security Board 
vy. Nierotko, 327 U.S. 358, 369. The justifications for the 


12 


Board's disregard of the Act here tendered by appellees 
cannot be sustained; and this Court should find that this 
claim of appellant is valid. 


IV. THE FACTS SUPPORTING APPELLANTS CLAIMS JUSTIFY 
SUMMARY JUDGMENT FOR IT: BUT THERE IS NO ADEQUATE 
FACTUAL FOUNDATION FOR SUMMARY JUDGMENT FOR 
APPELLEES. 


A. It is elementary, despite appellees’ contrary asser- 
tions," that cross-motions for summary judgment do not 
justify the conclusion that there are no disputed issues of 
fact; the facts supporting judgment for one side may be 
undisputed, while those necessary for the opposite judg- 
ment may be sharply controverted. 6 Moore’s Federal 
Practice (2d Ed.) par. 56.13. That is the case here: The 
facts of record, which are undisputed, suport judgment 
for appellant; but are inadequate to justify affrmance of 
the summary judgment for appellees rendered below. 


B. The facts upon which appellant relies are (1) as to 
the Rule 6 claim, (a) the occurrences of February, 1961, 
particularly the Company’s communications to these flight 
engineers, and (b) the written submissions to the System 
Board, the Court, and the Presidential Commission, and 
(2) as to the other claim, the refusal of the Board to in- 
vestigate appellant’s charge against SOA, its refusal to act 
on appellant’s request for specified witnesses and docu- 
ments, and its certification of SOA. These are undisputed. 
The events and the documents are undisputed, we reiter- 
ate, however differing the legal contentions made on the 
basis of them. Accordingly, this Court, as it has jurisdic- 
tion, is justified in directing the District Court to enter 
judgment for appellant. On the undisputed facts the 
Board’s action cannot survive. 


C. On the other hand, the facts upon which appellees must 
rely depend upon what the Board did; and that no one 
knows. There is no way of knowing why or how the Board 
reached its conclusions in this case. There is no affidavit by 


1 See, e.g., Gov. 20, fn. 9. 
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any member of the Board, and thus no direct, admissible 
evidence, such as that required by Rule 56, as to what the 
Board talked about or the reasons, if any there were, for its 
action. There are affidavits by one not a member of the 
Board, to be sure, recounting what was before the Board, 
and asserting that these were ‘‘considered’’ by the Board 
—a word undefined and presumably a conclusion of law 
rather than an assertion of fact. To be an assertion of fact, 
there would have to be factual details as to who read what, 
who said what, the details as to how these actions were 
taken and these decisions arrived at. The record con- 
tnins none of this. Appellees concede as much by their 
emphasis on what the Board ‘‘had before it,’? Gov. 7, Co. 
20; and their arguments as to what the Board ‘could well 
have determined,’’ Gov. 28, or on what its actions ‘could 
also rest,”? Gov. 29, or what ‘‘the Board could properly 
have coneluded.’’ SOA 16. 


Appellees transparently assume that if some rational 
basis ean be conceived of for the Board’s actions, they can 
be sustained. That would be inadequate, for at least two 
reasons. There must be a factual showing that some per- 
missible ground was in fact adopted by the Board. The 
Board ‘‘cannot rely upon something that never happened, 
upon an administrative determination that was never made, 
even if it be assumed that such a determination would have 
been permissible under the statute and supported by the 
facts.’ Bell v. United States, 366 U.S. 393, 413; citing Serv- 
ice and Vitarelli (at 414). 


The presumed expertise of the Board is, furthermore, no 
answer to a claim that the Board has exceeded its lawful 
powers. ‘‘Where Congress has in the statute given the 
Board a question to answer, the courts will give respect 
to that answer; but they must be sure that the question has 
been asked.’? Labor Board v. Insurance Agents’ Union. 
361 U.S. 477, 499. The Interstate Commerce Commission’s 
expertise and familiarity with transportation entitles its 
judgments ‘‘to great deference”’ but cannot justify the 
Court’s sanctioning of its failing or refusing to honor the 
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tact that ‘Congress has placed limits on its satutory pow- 
ers * * *.’? Frozen Food Express v. United States, 351 U.S. 
41, 54. For expertise ‘* is not sufficient by itself. Findings 
supported by substantial evidence are required.”’ I.C.C. v. 
J-T Transport Co., 368 U.S. 81, 93. The Board cannot cloak 
statutory excess with protestations of expertise. The 
Board has not proved its compliance with the Act; it has 
not proved its jurisdiction and authority to take the actions 
it has presumed to take. 


The error of a too swift grant of summary judgment was 
explained only the other day by the Supreme Court. In 
Poller v. Columbia Broadcasting System, 82 S. Ct. 486, a 
reversal and remand of a summary judgment, the Court 
noted its scepticism about a grant of summary judgment 
when each of the persons making affidavits in support of 
the motion is ‘‘an interested party.’’ Zd. at 488. Summary 
judgment should not have been granted because: 


**we cannot say on this record that ‘it is quite clear what 
the truth is.’ Certainly there is no conclusive evidence sup- 
porting the respondents’ theory. We look at the record on 
summary judgment in the light most favorable to Poller, 
the party opposing the motion, and conclude here that it 
should not have been granted.’’ Zd. at 491. 


That case was an antitrust case, to be sure, but the alle- 
gations relating to appellant’s second claim, allegations 
which appellant is entitled to an opportunity to prove, 
likewise raise issues ‘‘where motive and intent play lead- 
ing roles’? and where ‘‘the proof is largely in the hands of 
the alleged conspirators, and hostile witnesses thicken the 
plot.’’ Zbid. In such a case ‘‘summary procedures should 
be used sparingly * * *.”’ Ibid. 


Furthermore, the claims stated by appellant would em- 
brace facts demonstrating that the Board had an unlawful, 
a discriminatory purpose, having nothing to do with the 
merits of the case or with the surface appearance of the 
actions taken. Appellant is entitled to the opportunity to 
prove such facts Gomillion v. Lightfoot, 364 U.S. 339. The 
concept of equal protection of the laws should apply no less 
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in industrial relations government, to insure that those 
who are entitled to vote may vote—let alone have their 
vote not be disproportionately discounted in its effect— 
and have a choice of lawful representatives, no less than in 
political government. Cf. Baker v. Carr, 82 S. Ct. 691. The 
Courts ‘will not stand impotent before an obvious instance 
of a manifestly unauthorized exercise of power.’’ Id, at 710. 


CONCLUSION 


For the reasons evident on the record herein and set 
forth in appellant’s papers, the Court should reverse the 
judgment below and remand to the District Court with 
directions to enter judgment for appellant as prayed for 
in its complaint. 
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